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An Analysis of the Comprehensive 
Insurance Rating Plan 


by CHARLES W. TYE 


HE Comprehensive Insurance Rating 

Plan is one of the most important, as 
well as interesting, developments to emerge 
from this World War II. It represents a 
revolutionary change in the concept of in- 
surance coverage. However, a proper un- 
derstanding of its provisions and mode of 
operation requires reference to the historical 
development leading up to its introduction. 


The Plan started taking shape during the 
planning instituted after the last war when 
lack of centralized control and repetition of 
action caused such untimely delays. This 
was avoided, so far as liability insurance 
was concerned, during the recent years lead- 
ing to this war through immediate and sub- 
stantial centralization of authority. The War 
Department established an Insurance Branch 
within the Fiscal Division of the Services 
of Supply, and the Bureau of Yards and 
Docks, of the Navy Department, created 
an insurance unit for the Bureau. Also, an 
Insurance Division within the Office of Pro- 
curement and Material was created for the 
Navy Department. The Government recog- 
nized early that it would be advisable to 
utilize the insurance industry in connection 
with their war projects, although, initially, 
the government authorities “toyed” with the 
idea of not purchasing liability insurance 
with respect to cost-plus-fixed-fee contracts. 


However, it was realized that the insurance 
industry was already equipped to handle 
claims, perform services, etc., which the 
Government would otherwise be required 
to take over, and continue to operate for 
some time, at the expense of supervising 
a large, probably inexperienced personnel. 


Once it was decided to purchase insurance, 
the question of cost had to be solved. Initi- 
ally, the War Department specifically pro- 
vided that there should be included in the 
cost-plus-a-fixed-fee contract premiums on 
insurance as an item of cost. Later, in 1940, 
regulations were promulgated by the War 

epartment relating to insurance to be car- 
ried by contractors having cost-plus-fixed- 
fee contracts. Those regulations set forth 
the qualifications of insurance carriers au- 
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thorized to write the insurance, the types of 
coverage, and the limits of coverage. The 
contractor was also required to secure four 
bids, two from the stock casualty companies 
and two from the mutual casualty com- 
panies. Further, it was provided that in 
evaluating the bid of the dividend-paying 
companies, the average rate of dividend over 
the prior ten years should be used as the 
expected dividend to be deducted from the 
deposit premium. Difficulties were encoun- 
tered under this set-up, and were recognized 
very soon by the War Department. A plan 
was then developed which removed the com- 
petitive bid element, and at the same time 
assured the Government that insurance 
would be obtained at cost. This plan is 
known as “The War Department Rating 
Plan”, and the Advisory Committee on In- 
surance endorsed it. It has been adopted by 
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the companies in connection with projects 
for which liability and compensation insur- 
ance is approved by or recommended by the 
Government of the United States or any 
agency thereof. As approved and adopted 
by the companies it is popularly known as 
“The Comprehensive Insurance Rating 
Plan”. 


Perhaps the basic purpose of the Plan, as 
finally evolved, was to minimize competition 
between the various types of companies. 
This was deemed desirable under the cir- 
cumstances by all concerned. Also, the Plan 
afforded insurance coverage on what is ap- 
proximately a cost basis. This purchase of 
insurance at an “at cost” figure was partially 
accomplished by not requiring the con- 
tractor to deal through brokers or that fees 
of agents be paid as a part of the insurance 
rate. In other words, the contractors were 
permitted to select and deal with the com- 
panies, and it was not contemplated that 
commissions were to be paid, since in a sense 
solicitation was and is unnecessary. 
course, complications do exist under this 
set-up in view of the various state laws on 
the subject of commissions and countersig- 
nature requirements. Further, the fee actu- 
ally paid to the broker or agent, which 
should not be classified as a commission, is 
separated from and is not deemed a part 
of the insurance cost. In fact, the services 
of an agent or broker to service the insur- 
ance coverage are contracted for separately 
and independently by the contractor under 
a so-called “Insurance Service Agreement”. 
The insurance company is not a party to this 
service contract. However, in at least one 
instance, difficulties have been presented by 
reason of the fees paid under the “Insurance 
Service Agreement”, in connection with 
state premium tax requirements. 


Basic Details of the Plan 


The Comprehensive Rating Plan which may 
be applied to national defense projects for 
which compensation and employers’ liability 
insurance is approved by or recommended 
by the Government or any agency thereof, 
is essentially a form of retrospective rating 
with a maximum premium equal to 90 per 
cent of the standard premium increased to 
provide for state taxes. The premium is 
equal to the sum of a fixed charge which 
corresponds to the basic premium under the 
standard Retrospective Rating Plan, plus 
modified losses, plus all actual allocated 
claim expense, all multiplied by the tax mul- 
tiplier, but subject to the maximum allow- 
able premium times the tax multiplier. 


The foregoing items making up the premium 
under the Plan require some explanation. As 
used under the Plan the standard premium 
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refers to the premium determined under 
manual rates and rules, approved for the 
jurisdiction in which the risk is located, but 
without discount with respect to any 
expense loading modifications. Losses in- 
curred follows generally the annual state- 
ment formula and means the sum of all 
losses paid plus reserves for unpaid losses 
both indemnity and medical plus actual 
medical and hospitalization expenses. In this 
respect, losses incurred are increased 12 per 
cent to provide for unallocated claim adjust- 
ment expenses which gives the “modified 
losses” figure used in arriving at the pre- 
mium. Fixed charges covers the amount of 
fixed expenses and also losses in excess of 
the maximum and is determined by applying 
the proper percentage set forth in the table 
below to the standard premium for Work- 
men’s Compensation, Automobile Liability 
and Property Damage, Employers’ Liability, 
and all other liability and property damage 
combined. Of course, the fixed charge 
should be interpolated if the standard pre- 
mium is between any two figures of the 
standard premium column of the table. 


Table of Fixed Charges 
Standard Premium Fixed Charge 
(Workmen's Compensation (Expressed as a 
and all Liability percentage of 
Coverages Combined) Standard Premium) 
$ 5,000 or less 
10,000 ; 
25,000 .. 
50,000 
100,000 . 
150,000 .. 
200,000 .. 
250,000 ...... 
300,000 ... 
350,000 dereveteendews 
400,000 to 700,000... . 
700,000 and over... 


However, if the project presents abnormal 
insurance hazards, the fixed charges under 
the table may be increased by an amount 
deemed necessary to cover the increased in- 
surance risk, provided proper approval of 
the Board or Bureau having jurisdiction is 
obtained. The tax multiplier is used to in- 
crease the foregoing items making up the 
premium under the Plan so as to provide for 
taxes imposed on premiums and for assess- 
ments for industrial commissions, rating 
boards and bureaus. 

The Plan requires an initial deposit premium 
which may not be less than 15 per cent of 
the estimated annual standard premium. 
Further, the insured must pay to the insur- 
ance company not less than 50 per cent of 
the earned standard premium on insurance 
written on a payroll basis. This is deter- 
mined each month on audit of expended 
payrolls. Also, not less than 50 per cent 
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must be paid on all other types of coverage 
determined each month on the basis of ac- 
tual monthly exposures. It should, of course, 
be observed that the Plan is not available 
where the estimated standard premium is 
less than $5,000.00. 


The Plan permits coverage for Workmen’s 
Compensation, Automobile Bodily Injury 
Liability, Automobile Property Damage, 
Comprehensive Bodily Injury Liability, and 
Property Damage Liability, other than au- 
tomobile. Under Workmen’s Compensation 
the Plan allows full coverage together with 
occupational disease coverage by endorse- 
ment or in jurisdictions without compensa- 
tion laws. It limits Employers’ Liability 
Insurance within the compensation field to 
$50,000 per person in any single accident, 
and, subject to that limit for each person, 
$100,000 for injuries in a single accident sus- 
tained by two or more persons. The Com- 
prehensive Liability form must be used with 
respect to Automobile Bodily Injury Insur- 
ance with the same $50,000 and $100,000 
limits as aforesaid. This policy should cover 
all hired, owned, or non-owned automobiles 
used on the project, but which are not re- 
stricted to the immediate premises, and the 
automatic fleet basis is applicable. Simi- 
larly, the Comprehensive Bodily Injury 
Insurance Coverage has a $50,000 or $100,000 
limit of liability. However, with respect to 
Property Damage Liability, other than 
automobile, insurance, if carried, may be in 
such amounts as may be agreed upon by 
the insured and the insurance company. 
Mechanically, it should be noted that it is 


permissible under the Plan for the primary 
contractor and the subcontractor to have 
their risks grouped by the insurance com- 
pany into a single combined coverage opera- 
tion. 


The Plan contemplates that once the insur- 
ance becomes effective, it must be continuous 
and concurrent until completion of the pro- 
ject or operation if of a definite duration. 
However, if the operation or project is of an 
indefinite duration, then it shall be assumed 
that the coverage is for a period of two 
years. If the operation continues beyond 
such 24-month period, then the insurance is 
renewed and the Plan operates as if it were 
a new project. Of course, not all policies 
run out to maturity since cancellations are 
possible, If a policy is cancelled, then certain 
premium adjustments may be required. If 
cancelled by the carrier the earned standard 
premium is ascertained on a pro-rata basis 
depending upon the time it was in force prior 
to cancellation. However, if cancelled by 
the insured the maximum premium will be 90 
per cent of the standard premium for the 
original period of coverage, obtained by 
extending the earned standard premium on 


1943 


a pro-rata basis, increased by reason of 
taxes. This formula applies. when there is 
a premature cancellation only, and not where 
the insured cancels on completion of the 
operation or project. 


Upon termination or completion of the 
project or operation or after expiration of 
the policy preliminary and final settlements 
under the Plan are in order. Within sixty 
days after the foregoing events, the insur- 
ance company must compute the total 
amount of modified losses, the total fixed 
charges, the total allocated claim expense, 
which are aggregated after applying against 
each the tax multiplier, and the total earned 
standard premium in order to arrive at the 
required preliminary settlement of premium. 
Thereafter, and within eight months after 
termination, a fina! settlement must be made 
which is predicated upon a computation of loss 
reserves made not sooner than six months 
after the expiration of the policy. However, 
if these losses are not final, then the final 
settlement may be deferred for another six 
months or up to a total of twenty-four 
months, if necessary. If there is a difference 
of opinion as to the ascertainment of these 
loss reserves, then it is submitted to an arbi- 
tration committee of three members pro- 
vided for by specific provisions of the Plan 
for final action. 


The rules and requirements governing the 
computation of rates applicable to the Plan 
are intended to reflect, to the extent possible, 
an “at cost” charge for insurance. In con- 
nection with Workmen’s Compensation 
Insurance the Manual rules and rates of the 
National Council on Compensation Insur- 
ance must be used as a basis for ascertaining 
the standard premium, except that no dis- 
count is allowable even though the Manual 
rules so provide, and, in order to determine 
the fixed charges, the standard premium is 
discounted 10 per cent before applying the 
percentage set forth in the Table of Fixed 
Charges, in lieu of experience rating modi- 
fications. As to the standard premium for 
Automobile Bodily Injury and Property 
Damage Liability Insurance, the Manual 
rules and rates of the National Bureau of 
Casualty and Surety Underwriters must be 
used, subject to certain specified modifica- 
tions including a 50 per cent discount in lieu 
of using an experience or individual rating 
plan. Similarly, in the Comprehensive Bod- 
ily Injury Liability Insurance field, the 
Manual rules and rates of the National Bu- 
reau of Casualty and Surety Underwriters 
must be used as the basis for arriving at the 
standard premium under the Plan. How- 
ever, in lieu of experience or individual rat- 
ing, all Manual rates are subject to a 50 per 
cent discount. These uniform reductions are 
in recognition of the reduced hazard on the 
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foregoing types of risks. In addition, the 
Plan covers increased or abnormal hazards 
through percentage rating up of the standard 
premium, 


The foregoing covers generally the basic 
provisions, rates and mechanical operations 
of the Plan. It should be observed, of course, 
that due to the requirements that approval is 
required with respect to all items of cost 
going into a cost-plus contract, the Plan 
contains a provision providing for appropri- 
ate governmental approval of all factors in- 
volved in the calculation of the standard 
premium. However, where possible conflicts 
might exist under various state laws with 
reference to rates, the Government has ap- 
proved rules and rates as established by the 
state authorities, and in certain cases has 
even incorporated a definite statement to this 
effect by an endorsement attached to the 
policy. This procedure has avoided the 
question of the propriety of a State delegat- 
ing rate approval authority to the Federal 
Government. 


Important Problems under the Plan 


Naturally, many problems have arisen and 
will continue to arise in connection with the 
application, coverage and administration of 
the Plan. Most of these questions are being 
solved through the closest of cooperation 
between the companies and the Agencies 
and Bureaus of the Government having jur- 
isdiction. The following specific problems 
seem to be of timely interest. 


Initially, certain tax problems presented 
themselves. For example, at the time new 
legislation was being proposed prior to the 
final enactment of the Revenue Act of 1942 
in October of last year, no one, apparently, 
gave any studied consideration to the tax 
treatment which should be accorded so- 
called return premiums under such a Plan. 
It was only after the new law had been en- 
acted that the companies discovered that 
here was a situation which needed immedi- 
ate clarification. It couldn’t be done by 
——s the statutory provisions. It was 
too late for that. However, the regulations, 
as finally promulgated, did satisfy the com- 
panies by permitting these return premiums 
to be included in “unearned premiums”. This 
is of considerable importance since the 
annual increase in unearned premiums is 
deductible from gross premiums in arriving 
at net underwriting income. 


The new income tax regulations provide in 
this regard: “* * * In computing ‘premiums 
earned on insurance contracts during the 
taxable year’ the amount of the unearned 
premiums shall include * * * (2) liability for 
return premiums under a rate credit or re- 
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trospective rating plan based on experience, 
such as the ‘War Department Insurance 
Rating Plan’, and which return premiums 
are therefore not earned premiums. * * *” 
What happens when the unearned premiums 
reserve is decreased subsequently through 
the release of such return premiums on final 
adjustment of the plan is not specifically 
set forth in the existing regulations, Pre- 
sumably, however, the decrease in unearned 
premiums would be reflected in current in- 
come and would be offset by the amount of 
the return premium actually required to be 
returned under the terms of the rating plan. 


Another problem is the question of the appli- 
cability of state premium tax laws to the 
premiums paid for coverage of cost-plus 
contracts. Although the cost burden falls on 
the Federal Government, the incidence of 
this tax is not directly on the Government so 
that in effect the tax is not a state tax upon 
an instrumentality of the Federal Govern- 
ment. This would no doubt be the result of 
any test case covering a state tax on such 
premiums in view of the decision of the 
Supreme Court of the United States in the 
now famous case of Alabama v. King & 
Boozer, 314 U. S. 1 (1940). This case involved 
the question of whether the Alabama retail 
sales tax, which is collected from the seller, 
but which he must collect from the buyer, 
infringed on constitutional immunities where 
a cost-plus contract was involved. The Su- 
preme Court of the United States in revers- 
ing the Supreme Court of Alabama, held that 
the legal incidence of the tax was not on the 
Federal Government and refused to recog- 
nize that “burden” was sufficient to bring 
about constitutional immunity. In other 
words, the legal incidence of the Alabama 
sales tax was on the contractor and the mere 
shifting of the burden through the Govern- 
ment’s contract to reimburse the contractor 
was not deemed by the Supreme Court as 
interfering with the constitutional immunity 
on Government purchases. 


As heretofore pointed out, certain problems 
were created in connection with abnormal 
hazards, such as projects for the construc- 
tion or operation of shell loading, explosives, 
chemical and similar plants. Initially, pro- 
vision was made for an increase in the fixed 
charges in order to absorb this increased 
catastrophe hazard, but only with prior ap- 
proval of the proper governmental authori- 
ties having jurisdiction. The regulations 
provide, however, that bids must be ob- 
tained if the increase in fixed charges exceed 
2 per cent of the standard premium. It 
appears that this 2 per cent allowance is 
inadequate, especially in view of the reinsur- 
ance situation. Without going into detail 


(Continued on page 48) 
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Questions Arising 
from Share-the-Ride Plans 


by LENN 


HE chariots of the ancient Egypt and 

Chaldea were constructed essentially to 
carry two persons, and consequently in those 
times the ancients had their problems with 
reference to the legal relationship between 
the charioteer and his guest or passenger. 
In this country, through many decisions 
making application of the principles of the 
common law, as well as by some legislative 
enactments, there has grown up a considerable 
body of law upon the legal relationships 
between the owner or driver and another 
occupant of an automobile. The subject, 
therefore, assigned to me is simply old wine 
in a new bottle. 


War Time Ride-Sharing 


The reason the subject of this paper has 
particular interest at the present time arises 
out of the war effort. The Office of Price 
Administration, in June of 1942, promulgated 
an amendment to the Revised Tire Ration- 
ing Regulations, wherein it provided that 
executives, engineers, technicians and work- 
ers whose occupations or duties are per- 
formed at establishments employing 100 or 
more employees and are of a nature which 
can reasonably be performed at a fixed place 
and at regular hours, may obtain recapping 
facilities or Grade 2 tires for transportation 
between their residences and places of em- 
ployment under certain conditions, the im- 
portant one here under consideration being 
as follows: That the applicant carries with 
him at least three other workers of any such 
establishment, none of whom resides less 
than two miles from his work or, if the 
applicant operates a vehicle having a ca- 
pacity of less than four, then such vehicle 
is regularly utilized to its ‘full capacity, or that 
the applicant cannot transport the requisite 
number of other workers for the requisite 
distance because they do not reside near the 
route regularly traveled by him or do not 
travel at approximately the same time as he 
does, but that he regularly transports as 
many workers as possible. 


This amendment to the Revised Tire Ra- 


* Member of the Indiana Bar. Formerly Judge 
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Member of the firm Seebirt, Oare & Deahl, 
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tioning Regulations encouraged throughout 
the country various so-called plans to share- 
the-ride. There are many variations of these 
plans, but essentially they provide that two 
or more workers will alternate in the use of 
their cars either daily or weekly, as the 
agreement may be, and that in event one is 
transported who does not own a car or use 
a car, he will pay the others a compensa- 
tion, perhaps no more than equivalent to his 
proportionate share of the cost of the gaso- 
line and oil in the automobiles in which he is 
carried. The question arising is simply this: 
What is the liability of the driver and owner 
of the car in event of an injury to one of the 
others transported? 


Drivers’ and Owners’ Liability 


Before the promulgation of the amendment 
to the Revised Tire Rationing Regulations, 
the driver of the automobile, of course, 
was liable for his negligence resulting i in injury 
to his passenger when the driver was either 
a public or a private carrier, that is to say, 
when he was paid compensation for the 
carrying. However, such a general and uni- 
form rule could not be stated with reference 
to the liability of a driver to a gratuitous 
guest or passenger. As to this relationship, 
the States may be divided into three groups. 
First, those States in which it is held under 
the common law that the owner or operator 
of an automobile who invites or permits an- 
other to ride with him as his guest is bound 
to exercise reasonable care for the safety of 
his guest, that is to say, States in which the 
owner or operator is liable to his guest, if his 
guest is injured by reason of the owner’s or 
operator’s mere negligence. Except as changed 
by statute, this is a rule in general appli- 
cable to all the States in the Union with the 
exception of the States falling in the next 
category. Second, States where the courts 
have held, purportedly based upon the same 
considerations of common law principles, that 
the owner or operator of an automobile is 
liable to a guest riding gratuitously only for 
gross negligence. In this category we find 
Massachusetts and Georgia. (Note: In Mas- 
sachusetts simple negligence is sufficient for 
death cases by reason of special statute.) 
Third, those States in which the legislatures 
have passed so-called guest acts exempting 
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the owner or operator from liability to a 
guest, with varying exceptions in each of the 
acts. These exceptions run the gamut from 
intoxication, through intentional acts, wil- 
fulness, reckless disregard, wanton disregard 
and gross negligence. As there is a wide 
diversity of language used in making the 
exceptions, so also is there no uniformity 
in the phraseology in defining “Guests”. 
Some use “as a guest without payment”; 
some, “without compensation”; some, “as a 
guest or by invitation and not for hire”, and 
yet others, “as a guest who accepts a ride 
without giving compensation”. Generally 


we can agree that the different phrases mean 
essentially the same thing, and they have 
been so interpreted by the courts. 


Now as to those States where it is held 
that the owner or operator of an automobile 
who invites or permits a person to ride with 
him as a guest is bound to exercise ordinary 
care for the safety of the guest, the share- 
the-ride plans pursuant to the amendment to 
the Revised Tire Rationing Regulations can 
raise no essentially new questions. Whether 
the one being transported has paid compen- 
sation or not, the owner or operator is liable 
to him for his negligence. In those States 
holding that the owner or operator is liable 
only for gross. negligence, it is necessary, in 
order to determine the legal questions aris- 
ing out of share-the-ride plans, to determine 
whether the owner or operator is paid for 
the transportation. For all essential pur- 
poses, that question is determined in these 
States in the same manner as in the States 
having guest statutes, and will not here be 
specially treated. Askowith v. Massell (1927), 

Mass. 202; 156 N. E. 875; Tucker v. An- 
drews (1935), 61 Ga. App. 841, 181 S. E. 673. 
In fact, in this discussion it can be consid- 
ered that the courts of Massachusetts and 
Georgia have by their judicial decisions and 
in the absence of legislative enactment con- 
structed “guest” laws. In the third class of 
States, that is those States having guest stat- 
utes, we are confronted with the proposition 
as to whether those in the share-the-ride 
plan are guests of the one who owns and 
operates the automobile at a given time, or 
are passengers for hire. Of course, if it be 
determined that the occupant of the car is a 
gratuitous guest, then he cannot recover for 
injuries sustained by the mere negligence of 
the owner or driver, but before recovery 
must bring the driver of the car within one 
of the exceptions of the statute, to wit, wan- 
tonness, wilfulness or reckless disregard, as 
the case may be. Therefore, in order to 
determine the legal questions arising out of 
the share-the-ride program, it is necessary 
in these States, that is, in the States having 
guest statutes, to determine whether or not 
the share-the-ride plan is such that it must 
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be said that the owner or operator is paid or 
is given compensation for transporting the 
other members of the plan. 


Purpose of Guest Statutes 


In an examination of the questions here 
discussed, it is necessary to take into con- 
sideration the purposes that motivated the 
legislatures in the various States to enact 
guest statutes. The now almost classical 
statement of the purposes of such legislation 
appears in the case of Crawford v. Foster 
(1930), 110 Cal. App. 81, where it is stated: 
“As the use of automobiles became almost 
universal, the proverbial ingratitude of the dog 
that bites the hand that feeds him found a 
counterpart in the many cases that arose where 
generous drivers having offered rides to guests, 
later found themselves defendants in cases that 
often turned upon close questions of neg- 
ligence."’ 

Perhaps, however, the purpose was stated 
a little more succinctly and with greater 
definiteness by the Supreme Court of Con- 
necticut in the case of Bradley v. Clarke 
(1934), 118 Conn. 641, 174 Atl. 72. 

“The purpose of this legislation was to deny a 
recovery for negligence against one transporting 
in his automobile a member of his faraily, a 
social guest or a casual invitee in an action 
brought by the recipient of his hospitality." 


Effect of Payment by Guest 

However, it is not necessary for the one 
transported to make payment in cash for his 
transportation to relieve him of the provi- 
sions of the guest statute. If he is being 
transported for the mutual benefit of him- 
self and the driver or owner of the car, he 
is not a guest, but a passenger. See Bree v. 
Lamb (1934), 120 Conn. 1, 178 A. 919. A 
guest is one who takes a ride either for his 
pleasure or his own business without mak- 
ing any return to or conferring any benefit 
upon the driver of the car other than the 
mere pleasure of his company. Crawford v. 
Foster (1930), 110 Cal. App. 81, 293 P. 841. 
It has been universally held in the States 
having guest statutes that if the one trans- 
ported is transported for the mutual benefit 
of himself and the driver or owner of the 
car, he is not a guest. However, the courts 
have pointed out just as universally that the 
mere fact that some indirect benefit will 
accrue to the operator or that the operator 
has a vague hope of pecuniary gain is not 
sufficient; that the extent and nature of the 
reciprocal advantages which will relieve one 
of the disabilities of a guest are confined to 
certain definite relations, such as master and 
servant, and to tangible benefits accruing 
to the transporter, and, generally speaking, 
the right of recovery has been sustained 
only where such definite relationships and 
tangible benefits have been present. Blash- 
field (1935), Sec. 2292; McCann v. Hoffman 
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(1937), 9 Cal. 2d 279, 70 Pac. 2d 909; Leete v. 
Griswold Post (1932), 114 Conn. 400, 158 Atl. 
919; Voekl v. Latin (1930), 58 Ohio App. 245, 
16 N. E. 2d 519; Chaplowe v. Powsner (1934), 
119 Conn. 188, 170 Atl. 470, 90 A. L. R. 1172; 
Taylor v. Chrysler Corp., C. C. A. 1939, 5 
CCH Automobile Cases 653, 108 Fed. 2d 196. 


Nature of Compensation 


The situations where compensation has been 
deemed made without the actual payment 
of money were pretty well catalogued in 
the case of McCann v. Hoffman, supra, as 
follows: 


(a) When the carriage is of a prospective 
purchaser of real estate or other customer 
riding in contemplation of mutual business 
of the parties. 


(b) When the relation is that of principal 
and agent or employer and employee, or 
otherwise the passenger is performing serv- 
ices for the principal. 

(c) When the plaintiff is an involuntary 
rider (for example, a small child incapable 
of giving consent). 

(d) When the compensation was paid by 
third persons. 


(e) When the benefit received was the 
use of the property as garage space. 


(f) When the plaintiff accepted the ride 
at the behest of the driver to assist the latter 
in arriving at his destination or fulfilling 
the objects of his journey. 


(g) When otherwise a benefit of a tang- 
ible nature was conferred upon the driver 
or his principal by reason of transportation. 


In this same cause it is held, however, that 
the sharing of the cost of gasoline and 
oil consumed on a trip where that trip is 
taken for pleasure or social purposes is 
nothing more than the exchange of social 
amenities and does not transform into a 
passenger one who without such exchange 
would be a guest, and that the relationships 
which will give rise to the status of a pas- 
senger must confer a benefit of a tangible 
nature. The court then says: 


‘Therefore, where a special tangible benefit 
to the defendant was the motivating influence 
for furnishing the transportation, compensation 
may be said to have been given. But it is not 
given where the main purpose of the trip is the 
joint pleasure of the participants, The payment 
of a portion of the expense, as for gasoline and 
oil consumed on the trip, is merely incidental 
and does not constitute the moving influence for 
the transportation."’ 


This court further says, and this is very 
pertinent to the question under considera- 
tion, as follows: 


“On the other hand, following the precepts 
and rules of construction herein noted, the 
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cases indicate either by a direct holding or by 
recognition that where the relationship between 
the parties is one of business and the transpor- 
tation is supplied in the pursuit thereof for their 
mutual benefit, compensation has been given 
and the plaintiff is a passenger and not a guest.” 


Thus I think it might be said from these 
decisions that it follows that where the 
transportation has a social aspect and is not 
a business arrangement that inures to the 
benefit of the owner or driver of the car, 
and where the trip is purely social in na- 
ture, the payment for gasoline and oil 
amounts to a social courtesy only and is 
not a tangible benefit to the owner or driver. 
As a simple example, if you should offer 
to take me to Indianapolis in your automo- 
bile without any special agreement for 
transportation, and if along the road you 
were compelled to stop for gasoline and I 
were courteous enough to ole to pay for 
the gasoline and did actually pay for it, 
certainly it could not be said that I ceased 
to be a guest and became a passenger for 
hire. However, it can equally well be said 
that if the arrangement is of a business 
nature or the contract for transportation 
bears one or more indicia of a business ar- 
rangement, the furnishing of gasoline and 
oil will amount to compensation. In other 
words, the relation of host and guest is not 
contractual but is consensual. When the 
relationship becomes contractual, the host 
and guest relationship no longer exists and 
the one transported is being transported for 
hire. That an arrangement which is con- 
tractual in nature excludes the benefits of 
the guest act is well expressed in the Cali- 
fornia case of Druzanick v. Criley (1941) 
9 CCH Automobile Cases 475, 115 P. (2d) 
810. In this case, also a social case, the 
offer to transport was specifically condi- 
tioned upon the passengers’ sharing in the 
driving, and the court held there that “this 
appellant agreed to do and it was just as 
much payment for transportation ‘as a rail- 
way fare.” To the same effect is Scholz 
v. Leuer (1941) 7 Wash. (2d) 76, 10 CCH 
Automobile Cases 378, 109 P. (2d) 294. This 
same principle is recognized in a Michigan 
case where the court was dealing with a 
trip taken for social purposes and plaintiff 
had said that he would pay a part of the 
expenses of the trip. Nevertheless the court 
said: 

“There never was a definite meeting of minds 
between these parties which resulted either in 
an implied or an express legal obligation on the 
part of the plaintiff to pay defendant. Had 
there ‘been such an agreement and thereafter 
defendant had neglected or refused to take 
plaintiff on the trip, it would follow plaintiff 
would have had an action at law for breach of 
contract; but under the facts of the instant case, 
it would surely be far-fetched to conclude that 
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plaintiff would have had such a cause of action 
if defendant had failed to take plaintiff on the 


trip."’ 


Bushouse v. Brom (1941) 297 Mich. 616, 11 
CCH Automobile Cases 414, 298 N. W. 303. 


The Court of Appeals of New York in 
the case of Smith v. Clute, 277 N. Y. 407 
(1938), 14 N. E. (2d) 455, in considering 
the guest statute of the State of Montana, 
seems to have summarized splendidly the 
cases involving the question, and said: 


“Where there is no fixed understanding or 
agreement for sharing expenses, but merely a 
likelihood or a general statement by the pas- 
senger that he will pay his share, it is not 
sufficient * * *. On the other hand, where 
there is a definite agreement, as in the case at 
bar, a number of states have permitted recovery 
for ordinary negligence, holding the passenger 
who contributed toward the expenses was not a 
guest within the purview of the statute.” 


The court quotes with approval from the 
language of Kerstetter v. Elfman (1937), 327 
Pa. 17, 192 A. 663, as follows: 

“Had plaintiffs not made their arrangements 
to share the expenses, defendant himself would 
have been obliged to pay for all gasoline and 
oll consumed and since the presence of plaintiffs 
in the automobile did not add in any way to the 
operation of the car, the money furnished by 
plaintiffs was a clear contribution, a net saving 
to defendant, reducing the amount which he 
would have been required to expend had he 
been transporting plaintiffs gratuitously. Sup- 
pose, for example, that the expenses had been 
calculated in advance and plaintiff had paid 
their proportionate share before starting on the 
trip, stating they were giving him the money 
in consideration of his transporting them * * *.’’ 


This case also had to do with a trip made 
solely for social purposes. 


It was held by the Supreme Court of New 
Hampshire that a workman who carries 
other workmen to their place of work upon 
an understanding that they would contribute 
toward the expense of operating his car, 
enjoys a pecuniary gain from the arrange- 
ment by reason of the lessened cost of 
operation, and is therefore transporting pas- 
sengers for payment. Kelley v. Simoutis 
(1939) 90 N. H. 87, 4 A. (2d) 868. 


It was also held by the Supreme Court 
of Washington that workmen returning to 
their homes in one car and sharing the 
expenses of transportation were not guests. 
Keisel v. Bredick (1937) 192 Wash. 665, 74 
P. (2d) 473. In the case of Workman v. 
Thompson, 141 Ohio St. 287, 17 CCH Auto- 
mobile Cases 664, 47 N. E. (2d) 996, the 
court had before it the situation where those 
engaged in employment at a certain city 
entered into an agreement whereby each 
furnished transportation for the others every 
third day, but thereafter one of them pur- 
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chased a motorcycle to ride to the place 
of employment. On a foggy morning, the 
purchaser of the motorcycle accepted an 
invitation to ride to work with one of the 
others because of the fog. It was held that 
the purchaser of the motorcycle was a guest 
within the meaning of the guest statute of 
Ohio and hence a recovery could not be 
had from the motorist for the death of the 
purchaser of the motorcycle in an automo- 
bile collision in the absence of wilfulness 
or wanton misconduct on the part of the 
motorist. This case clearly recognizes the 
principle that where there is a contractual 
plan or arrangement for the sharing of ex- 
penses or the payment of compensation, the 
parties transported are not guests, but pay- 
ing passengers. And let me add at this 
point, that undoubtedly it could not be 
maintained that the smallness of the amount 
paid can be any defense. The consideration 
for transportation, like the consideration of 
any other contract, may be any benefit con- 
ferred on any detriment suffered and the 
law will not enter into an inquiry as to its 
inadequacy. Williston, Contracts, 2d Ed., 
Sec. 115. 


If I agree with you to transport you to 
work today in consideration for your trans- 
porting me to work tomorrow and thus al- 
ternate day after day, can there be any 
question but that I am paid compensation 
for transporting you or that you are paid 
compensation for transporting me? It 
would seem unquestionably that there would 
be quid pro quo, a consideration, a tangible 
benefit, and this seems at least to have been 
the law prior to the promulgation of the 
amendment to the Revised Tire Rationing 
Regulations. However, reference might be 
made to a couple of cases arising before the 
promulgation of the Revised Tire Rationing 
Regulations which might be said to very 
specifically fall under the category of share- 
the-ride plans. In the case of Peccolo v. 
City of Los Angeles, (1936) 8 Cal. (2d) 532, 
66 Pac. 651, one Peccolo and one Johnson 
were employees respectively of Southern 
California Edison Company and the Depart- 
ment of Water and Power of the City of 
Los Angeles. They were engaged in a joint 
inspection of the districts fringing the limits 
of Los Angeles preliminary to a segregation 
of business by agreement between their re- 
spective employers. For their transporta- 
tion they used automobiles, alternating 
between a car of the Department and one 
of the company. When a Water Depart- 
ment car was being used, Johnson drove it 
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Flying-- 
and Life Insurance 


by KENNETH R. THOMPSON* 


E do not have to wait until the pres- 

ent war comes to an end in order to 
realize what the future holds for travel in 
the air. The last World War spurred on 
aviation. The discharged flying veterans did 
their part. Millions are now being trained 
to be “air-minded.” Life insurance compa- 
nies will have to keep abreast of the times 
and arrange their insurance policies along 
broad and comprehensive lines. 


Development of Air Travel 


For a long time both the people and the 
courts considered the automobile a “danger- 
ous instrument.” When we look at the 
splendid operating experience of the air 
lines in miles covered, even compared with 
the railroads and steamship companies, we 
realize that aviation has risen out of the 
cloud of the “dangerous instrument” era 
and must be placed practically on the same 
level as other means of transportation. 


Perhaps it will be a long time before we 
have our coal delivered by plane, but in 
the near future the “milk-plane” may be 
taking the place of the “milk-train” and 
there will be the “commuters’ plane” to 
supplement the “commuters’ train.” 


Need for Liberalized Insurance 
Coverage 


Much blame has been placed upon the 
courts for giving “narrow” decisions on 
questions involving clauses found in life 
insurance policies, but the real trouble lies 
with the life insurance contracts that were 
restrictive and not liberal. The courts can 
only interpret what they find in the con- 
tracts. The life insurance companies must 
accept their responsibilities and they must 
continue to broaden their coverage realizing 
that aviation is here to stay and be liberal 
in the terms of their contracts. In due 
course, the courts will also get the spirit 
of liberality in interpreting the words they 
find in the contract. 


* Member of the New York Bar and the Fed- 
eral Bar. 


1943 


Types of Hazards 


Of course, there are different kinds of 
hazards. An insured may be a passenger 
(a) on an established commercial air line 
(b) or a passenger in his friend’s plane 
or (c) he may be a passenger on an air- 
liner who does not pay a fare, for example, 
a stewardess; (d) the insured may be a 
pilot on a commercial plane carrying pas- 
sengers or freight or (e) merely his own 
pilot on his way to work or pleasure-bound. 
The insurance companies and commission- 
ers must realize the different hazards and 
permit the wording of clauses to fit the 
risks or increased risks involved and as a 
result good law will grow up in time and 
there will not be in the books a mass of 
apparently inconsistent decisions and a 
jumble of interpretations that do not reflect 
truly the real problems involved. 


On December 4, 1931, under a ruling of the 
Insurance Commissioner of Arkansas the 
following letter was sent to all insurance 
companies doing business in the State: 
“Life Insurance Companies are permitted 
to insert in their policies a clause or rider 
providing that death as a result of partici- 
pation as a passenger or otherwise in avi- 
ation or aeronautics is a risk not assumed 
under this policy; but if death so results, 
the Company will pay to the beneficiary 
the reserve on this policy. It is also re- 
quired that in addition to the amount of 
reserve above mentioned, that any paid-up 
additions and/or accumulated dividends held 
to the credit of the policy at the time of 
death, shall be paid. It is also permissible 
for the Company to except a fare-paying 
passenger and passengers riding with a 
licensed carrier or on a regular route. Also 
any other clause or riders in substantial 
compliance herewith. The requirement here- 
tofore made of companies that in the event 
of death from aviation that the Company 
shall return the reserve on the policy or 
the premiums paid, whichever is the greater, 
is set aside, but companies will be permitted 
to insert that clause if they see fit. All 
clauses or riders presented by foreign 
companies to this state for approval must 
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first be approved by the home state of the 
Company.” 


Air travel on established commercial air 
lines’ planes must be considered as a normal 
risk and certainly no more than a very slight 
increase in hazard. Many leading life insur- 
ance companies and their executives are 
now in this frame of mind and we may 
expect the wording of insurance policies to 
become broader as time goes on. 


Policies and the Courts 


The attitude of the courts has been and 
will continue to be that since the insurer 
has the privilege of preparing the insurance 
policy, any ambiguity appearing therein will 
be construed against the insurer. Aschen- 
brenner v. U. S. Fidelity & Guarantee Com- 
pany, 292 U. S. 80. Courts have resorted 
to this rule in many instances when they 
desired to hold for the assured and many 
“hair-splitting” distinctions have been made 
in the decisions that have grown up over 
the course of years. 


“Participating . . . in Aviation or 


Aeronautics” 

When a person pilots an airplane in actual 
flight, it should be clear that he is “partici- 
pating . . . in aviation or aeronautics” with- 
in the exception clause in an insurance 
policy which provides no disability benefits 
shall be granted if the disability resulted 
“from .. . engaging or participating, as a 
passenger or otherwise, in aviation or aero- 
nautics.” Blonski v. Bankers’ Life Company, 
(Wis.) 243 N. W. 410. Here the court was 
given no leeway. The company had clearly 
stated its terms of insurance and it made 
no difference whether the assured was a 
passenger or not. 


The case of Head et al. v. N. Y. Life Insur- 
ance Co., etc., (CCA-10) 43 Fed. (2d) 517, 
1930 U. S. Av. R. 235, held that a person who 
took a ride as a passenger, at the sug- 
gestion of the pilot, but who took no part 
in navigating the airplane, was participating 
as a passenger in aeronautics and the act 
constituted “participation as a passenger 
or otherwise in aviation or aeronautics,” 
within a clause in a life insurance policy. 
The court in the course of its opinion said: 
“Counsel for the plaintiffs cite and rely 
upon Masonic Accident I. Co. v. Jackson 
(Ind.), 1929 U. S. Av. R. 84, 164 N. E. 628; 
Gits v. New York Life Ins. Co. (7 CCA), 
1929 U. S. Av. R. 70, 32 F. (2d) 7; Benham 
v. American Cent. L. I. Co., 140 Ark. 612, 
217 S. W. 462. The Jackson case decided 
that a person riding as a passenger in an 
airplane ‘was not engaged i in aviation.’ The 
court said that the word ‘engage’ means ‘to 
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carry on, to conduct, to employ one’s self 
and does not relate to a single act.’ In the 
Gits case, the policy employed the phrase 
‘engaging in * * * aeronautic operations.’ 
The court held that the phrase employed 
suggested the quality of continuity and fre- 
quency, as well as some degree of partici- 
pation in the use of the instrumentality. 
Likewise, in the Benham case, the policy 
employed the word ‘engaged.’ 


“ ‘Engage’ is defined in Vol. 3 of Words and 
Phrases, 3d series, at page 258, as follows: 
‘Engage means to take part in or be em- 
ployed in, however the employment may 
arise; to take a part; to employ or involve 
one’s self; to devote attention and effort.’ 
The word ‘engage’ connotes more than a 
single act or a single transaction; it in- 
volves some continuity of action. Guiltinan v. 
Metropolitan I. Co., 69 Vt. 469, 38 Atl. 315, 
316; Peters v. Prudential I. Co., 1929 U. S. 
Av. R, 67, 233 N. Y. Sup. 500. In the latter 
case, it was held that the phrase, ‘engaging 
in aviation,’ did not include a passenger tak- 
ing an occasional ride in an airplane and 
suggested that if it were intended to include 
such a passenger it should have employed 
the expression ‘participating in’; and pointed 
out that the word ‘engaging’ means some- 
thing more than an occasional participation. 


“On the other hand, the word ‘participate’ 
means simply ‘to take or have a part or 
share in,’ and ‘participating’ means ‘a taking 
part, as in some action or attempt.’ New 
Century Dictionary. 


“In Bew v. Travelers Ins. Co., 1928 U. S. Av. 
R. 151, 95 N. J. 533, 112 Atl. 859, the court 
said: 


“‘*The Standard Dictionary, and a number 
of other dictionaries consulted, define ‘par- 
ticipate’ as meaning ‘to receive or have a 
part or share of; to partake of; experience 
in common with others; to have or enjoy a 
part or share in common with others; par- 
take; as to participate in a discussion.’ ‘To 
take a part in; as to participate in joys or 
sorrows.’ 


“One who takes a part in a single action 
participates therein. The word applies 
equally to a single act or to many acts. 


“This distinction between the phrase ‘engage 
in aviation’ and the phrase ‘participating in 
aeronautics’ is clearly pointed out in Price 
v. Prudential Ins. Co., 1930 U. S. Av. R. 118, 
124 Sou. 817. Because of this difference in 
the meaning of such words, the cases re- 
lied upon by counsel for plaintiffs are not 
in point. 


“In Bew v. Travelers Ins. Co., supra, ‘aero- 
nautics’ is defined as the ‘art or practice of 
sailing in or navigating the air.’ 
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“In Meredith v. Business Men’s Accident 
Assn. of America, 1928 U.S. Av. R. 159, 213 
Mo. App. 688, 252 S. W. 976, the court de- 
fined ‘participating in aeronautics’ to mean 
‘to share in sailing or floating in the air.’ 


“Bew v. Travelers I. Co., supra; Meredith v. 
Business Men’s Assn., supra, and Travelers I. 
Co. v. Peake, 1928 U. S. Av. R. 156, 82 Fla. 
128, 89 Sou. 418, dealt with clauses in in- 
surance policies similar to the clause in 
the instant case and in each of the above 
cases it was held that a passenger in an air- 
plane, flying in the air, was participating 
in aeronautics. See also Pittman v. Lamar 
L. I. Co., (5 CCA), 1928 U. S. Av. R. 188, 17 
F. (2d) 370. 


“We think there can be no doubt that a per- 
son who rides in an airplane, along with 
the pilot who operates and navigates the 
airplane, has a part or share with such pilot 
in flying in the air and is participating in 
aeronautics.” 


The case of Gregory v. Mutual Life Ins. 
Co. of N. Y., 78 Fed. (2d) 522, construed 
“participate” as meaning “taking part in ac- 
tual flying” and as therefore not covering 
a casual passenger. 


The court in Price v. Prudential Insurance 
Co., 98 Fla. 1044, 124 So, 817, 1930 U. S. Av. 
R. 118, attempted to clear up the distinc- 
tions between “participating in aeronautics” 
and being “engaged in aviation” and held: 
“The provision that no accidental death 
benefit shall be payable if the death of the 
insured resulted ‘from having been engaged 
in aviation operations,’ means that the death 
of the insured must have resulted from 
having taken part in aviation operations 
other than by merely being in an airplane 
when it fell to the ground and caught fire 
thereby fatally injuring the insured. Being 
‘engaged in aviation operations’ means taking 
part in the operations of an airplane in some 
direct way other than merely participating 
in aeronautics by being in an airplane while 
it is in the air. Peters v. Prudential Ins. Co., 
1929 U. S. Av. R. 67, 233 N. Y. S. 500, 133 
Mise. 780; Masonic Acc. Ins. Co. v. Jackson 
(Ind.), 1929 U. S. Av. R. 8&4, 164 N. E. 628, 
61 A. L. R. 840.” 


“Incontestable” Policies 


The policy holder will therefore have to read 
his policy carefully to see the exact terms of 
the contract. He might find therein a clause 
making the policy incontestable after two 
years, but he can get no relief on the point 
if the policy provides: “Death as a result 
of service, travel or flight in any species 
of aircraft, except as a fare-paying pas- 
senger, is a risk not assumed under this 
policy; but, if the insured shall die as a re- 
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sult, directly or indirectly, of such service, 
travel or flight, the company will pay to the 
beneficiary the reserve on this policy.” 


Judge Cardoza has said (Metropolitan Life 
Ins. Co. v. Conway, 252 N. Y. 449, 169 N. E. 
642, 1930 U. S. Av. R. 114, 115) in this 
connection: “We agree with the Appellate 
Division in its holding that rider and stat- 
ute in this instance are consistent and 
harmonious. The provision that a policy 
shall be incontestable after it has been 
in force during the lifetime of the insured 
for a period of two years is not a man- 
date as to coverage, a definition of the 
hazards to be borne by the insurer. It means 
only this, that within the limits of the cov- 
erage, the policy shall stand, unaffected by 
any defense that it was invalid in its in- 
ception, or thereafter became invalid by 
reason of a condition broken. Like questions 
have arisen in other jurisdictions and in 
other courts of this State. There has been 
general concurrence with reference to the 
answer, Sanders v. Jefferson Standard L. Ins. 
Co., 10 F. (2d) 143; Flannagan v. Provident 
L. & A. Ins. Co., 22 F. (2d) 136; Wright v. 
Phila. L. Ins. Co., 25 F. (2d) 514; Scar- 
borough v. Am. Nat. Ins. Co., 171 N. C. 353; 
Myers v. Liberty L. Ins. Co., 124 Kan. 191; 
Childress v. Fraternal Union of Am., 113 
Tenn. 252; Brady v. Prudential Ins. Co., 168 
Penn St. 645; Illinois Bankers L. Assn. v. 
Byassee, 169 Ark. 230; Woodbery v. N. Y. 
- Ins. Co., 129 Misc. 365; 223 App. Div. 


“The meaning of the statute in that regard 
is not changed by its exceptions. A con- 
test is prohibited in respect of the validity 
of a policy ‘except for non-payment of 
premiums and except for violation of the 
conditions of the policy relating to military 


‘or naval service in time of war,’ Sec. 101, 


subd. 2. Here again we must distinguish 
between a denial of coverage and a defense 
of invalidity. Provisions are not unusual 
that an insured entering the military or 
naval service shall forfeit his insurance. A 
condition of that order is more than a limi- 
tation of the risk. In the event of violation, 
the policy, at the election of the insurer, 
is avoided altogether, and this though the 
death is unrelated to the breach. No such 
result follows where there is.a mere re- 
striction as to coverage. The policy is still 
valid in respect of risks assumed.” 


Pilots and Crews 


Mr. Fred M. Glass writing in the Journal of 
Air Law (7 J. Air L. 335) says in summary 
in connection with Aeronautic Risk Exclu- 
sion in Life Insurance Contracts: “It is 
submitted, in the light of these authorities, 
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that insurance companies will in all likeli- 
hood be held liable in cases involving any 
of the millions of insured persons holding 
policies containing these engaging and par- 
ticipating exception clauses where death re- 
sults from riding as a casual passenger in 
either a private or transport plane. Pilots 
and members of the crew, however, will be 
included within the exclusion, while, with 
the execption of clauses involving aeronautic 
expedition as expressive of the activity, if 
the exclusion contains an additional as pas- 
senger or otherwise phrase, the casual pas- 
senger will also be covered.” 


An infrequent passenger on airplanes has 
been held not to be “engaging in. . . aero- 
nautic operations”. Gits v. N. Y. Life Insur- 
ance Company, (CCA- ye et Fed. (2d) 7; 
certiorari denied, 280 U. S. 564. 


War Clauses 


Some policies contain a provision to the ef- 
fect that there shall be no payment if the 
death of the insured resulted “from having 
been engaged in aviation or submarine op- 
erations or in military or naval service in 
time of war.” The words quoted are joined 
together without any punctuation. Courts 
have taken opposite views. One line of de- 
cisions holds that the words “in time of war” 
refer back only to the last antecedent phrase, 
Price v. Prudential Ins. Co., 98 Fla. 1044, 124 
So. 817, while a New York Court, (Peters 
v. Prudential Ins. Co., 133 Misc. 760, 233 N. 
Y. Supp. 500) has held that the clause is 
ambiguous and applies the rule spoken of 
above and decides that the words “in time 
of war” apply to the remote antecedent 
phrase “aviation or submarine operations.” 

The court in the Peters case said: “It is in- 
consistent to say that the author of the pro- 
vision had in mind the risk from aviation 
and submarine operations in time of peace, 
as well as in time of war, and the risk from 
military and naval service, which involves 
aviation and submarine operation, only in 
time of war. If he limited the risk from 
military and naval service, which includes 
aviation and submarine operations, to time 
of war, he must have had the same limita- 
tion in mind when he used the terms ‘avia- 
tion’ and ‘submarine operations,’ particularly 
since these terms are not set off by com- 


“Participating in Aeronautic Activity” 


Sometimes the wording of the policy varies 
from “participating in aeronautics” to “par- 


ticipating in aeronautic activity.” In a case 
where the deceased was killed, after alight- 
ing from the plane, when he was struck in 
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the head by the plane's propeller, it was 
held that he was participating in “aeronautic 
activity” and there could be no recovery on 
the policy which exempted the insurance 
company from liability when death was 
caused while the assured was participatin in 
“aeronautic activity.” Pittman v. Lamar 
Ins. Co., (CCA-5) 17 F. (2d) 370; coven 
denied 274 U. S. 750. (Compare also a case 
reaching a like conclusion where the dece- 
dent was struck by a propeller while board- 
ing a plane. Murphy v. Union Indemnity 
Co., (La.) 134 So. 256). 


The court in Tierney v. Accidental Life Ins. 
Company, (Calif.) 265 Pac. 400 held that the 
deceased was not killed “while participating 
or in consequence of having participated 
in aeronautics”, when he stepped out on 
the wing of a plane and onto the ground and 
in bending over to pick up a drift wire was 
struck by the plane’s propeller. The court 
found in favor of the widow by deciding 
that the flight was not the proximate cause 
of his death and that his death was not in 
consequence of his having participated in 
aeronautics. The court held that his death 
was due to the “intervening act of the 
deceased in his poor judgment in so con- 
ducting himself after climbing out of the 
machine as to be struck by the propeller.” 
This method of reasoning helped the widow 
and avoided a harsh interpretation of the 
contract of insurance. 


The words in insurance policies ‘ ‘engaged 
in aviation or aeronautics”, “engaged in 
aeronautic activity”, or “engaged in aero- 
nautic operations”, or “engaged in aeronautic 
expeditions” have been held not to cover the 
ordinary passenger in an airplane, but it 
has been held that the words in reference to 
accidental death “resulted from engaging 
as a passenger or otherwise, in aeronautic 
operations”, cover the ordinary passenger. 
Mayer v. N. Y. Life Insurance Company, 
(CCA-6) 74 Fed. (2d) 118; 99 A. L. R. 155 
and notes:—99 A. L. R. 199; 69 A. L. R. 
331 and 83 A. L. R. 378. 


Sometimes an assured will pay an additional 
premium in order to obtain special coverage 
that he desires and which is not found in 
the general policy of the company. In the 
case of Sulzbacher v. The Travelers Insur- 
ance Co., (CCA-8) August 2, 1943, 8 Life 
Cases 1114, the amended coverage obtained 
by the assured gave accidental death bene- 
fits to the beneficiary where he was “riding 
as a passenger either in a licensed passenger 
airplane, or a licensed dirigible airship, pro- 
vided by an incorporated passenger carrier 
and while operated by a licensed pilot upon 
a regular passenger route between definitely 
established airports.” In this case the in- 
sured, a physician, had chartered a plane 
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for the purpose of transporting him on a 
professional call and he was killed in an 
air crash. The court held that death re- 
sulted from an accident not included within 
the terms of the policy since the service 
was performed by an unincorporated con- 
cern which made no regularly scheduled 
flights. 


Accidental Death Benefits 


Many insurance policies provide for acci- 
dental death benefits, with the exception 
“that death shall not have resulted from 
bodily injuries sustained while participating 
in aviation or aeronautics, except as a fare- 
paying passenger.” If there is no evidence 
in the record that the insured was a fare- 
paying passenger there can be no recovery 
of the benefit if the insured dies as a result 
of an airplane accident. Padgett v. Metro- 
politan Life Ins. Co., (N. C.) 178 S. E. 903. 


“Rider” Aviation Clauses 


Aviation clauses are usually attached by 
riders to the policy after the Insurance 
Company has learned the probable scope 
of coverage from the insured by questions 
propounded to him. In one case the com- 
pany disclaimed liability under the provi- 
sions of an aviation rider when the insured 
died while a passenger in an airplane which 
crashed. The plaintiff went to the jury 
on the question of whether or not the rider 
was attached to the policy when the policy 
was delivered. The jury found for the 
plaintiff. Messer v. Jeleven Standard Life 
Ins. Co., (N. C.) 171 S, E. 98. 


“Engaged in Aviation” 


For a person to be “engaged in aviation” he 
must be doing more than merely riding as 
a paseenane in an airplane. Benefit Associa- 
tion of Railway Emplovees v. Hayden, 175 
Ark. 565, 299 S. W. 973. Esp cially if he 
is a passenger on a regular passenger air- 
liner. Provident Trust Co. of Philadelphia, 
Trustee v. Equitable Life Assur. Soc. of U. S., 
(Pa.) 172 Atl. 701. A New York court, 
however, in 1931 held that an assured who 
was killed while traveling as a passenger 
from Albany to New York in an airplane 
then operated by Coastal Airways, Inc., 
which maintained a regular passenger serv- 
ice, was “engaged as a passenger or other- 
wise” in an “aeronautic expedition.” Gibbs v. 
easy Life Assur. Soc., 256 N. Y. 208, 176 

_ E. 144. Some courts say he must be 
Fa part in the operations of the airplane. 
Price v. Prudential Ins. Co. of America, ( Fla.) 
124 So. 817. If a person crashes in a glider, 
he was “participating in aviation” (Spychala 
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v. Metropolitan Life Ins. Co., (Pa.) 3 Life 
Cases 926, 13 Atl. (2d) 32). However, he 
does not have to derive a profit from engag- 
ing in aviation as a prerequisite of being 
held os being so engaged. Jrwin v. Prudential 
Ins. Co. of America, (DC, Mich.) 5 Fed. 
Supp 382. Whena student has progressed 
so far that he has taken solo flights, if 
he were killed by being struck by a propeller 
while starting the motor, it would be con- 
sidered that he was “engaging or participat- 
ing as a passenger or otherwise in aviation 
or aeronautics.” Blonski v. Bankers Life Co., 
(Wis.) 243 N. W. 410. 


The holders of policies containing the ex- 
emption from certain benefits when death 
results from “engaging in aeronautic op- 
erations, either as passenger or otherwise,” 
whether the person be a passenger, or a 
guest-passenger, must realize the danger 
of a court holding against his widow, in 
the event that he dies in an airplane crash. 
Beveridge v. Jefferson Standard Life Ins. Co., 
W. Va. Sup. Ct. of Appeals, June 14, 1938. 


In the case of an airplane stewardess, she 
is not a fare-paying passenger. It is part 
of her occupation to fly. The Court of Ap- 
peals of Missouri considered that although 
her insurance policy provided for the sus- 
pension of double indemnity if she was 
killed while “riding in any kind of aircraft, 
whether as passenger or otherwise, except as 
a fare-paying passenger” yet her beneficiary 
could collect if the policy also provided 
that the “policy is free from restrictions 
as to occupation except the restriction as 
to military or naval services,” since she 
could not perform her occupation except by 
riding in an airplane. Hansen v. Mutual 
Life Ins. Co. of N. Y., (Mo.) 118 S. W. (2d) 
505. The Supreme Court of Missouri (Feb. 
21, 1939), however, reversed the Court of 
Appeals and held that her beneficiary could 
not recover because the insured was not a 
fare-paying passenger and this suspended 
the insurance company’s liability for double 


indemnity without regard to her occupa- 
tion. 


The requirement that the insured be a 
“fare-paying passenger” is very strict and if 
a person is riding on a “trip pass” there can 
be no recovery. Krause v. Pacific Mutual 
Life Ins. Co., (Neb.) 5 N. W. (2d) 229. 


It will be seen, from the above decisions 
that the person, who is connected in any 
way with aviation and who holds a life or 
accident policy, must be very careful to 
read its terms and find out, if possible, just 
how matters stand, before he leaves his 
widow with a possible groundless lawsuit. 


(Continued on page 60) 
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INSURANCE COMPANIES AND 
THE ANTI-TRUST LAWS 


The Bailey-Var Nuys Bill (S. 1362) to affirm 
the intent of Congress that regulation of the 
insurance business remain within the control 
of the several states and that the Sherman and 
Clayton Acts be inapplicable to that business 
has been turned over to a sub-committee 
for study. Members of the sub-committee 
of the Judiciary are: Van Nuys (D, Ind.), 
McCarran (D, Nev.), Connally (D, Texas), 
Austin (R, Vt.) and Ferguson (R, Mich.). 


Hearings are scheduled to begin October 
19th, and will be watched with unusual in- 
terest. 





The proposed measure expresses its intent 
in one short sentence “that nothing con- 
tained in the Act of July 2, 1890, as amended, 
known as the Sherman Act, or the Act of 
October 15, 1914, as amended, known as the 
Clayton Act, shall be construed to apply to 
the business of insurance or to acts in the 
conduct of that business or in any wise to 
impair the regulation of that business by 
the several states”. But the background of 
the bill and its implications have and are 
producing a vast amount of discussion. 
(Even Walter Winchell puts his two cents’ 
worth in, implying in a recent broadcast that 
an insurance probe and a government insur- 
ance company are in the offing!) 


The bill is an outgrowth of the admin- 
istration of the anti-trust laws against 
the fire companies, one phase of which 
resulted in the South-Eastern Underwriters 
Association case now on appeal to the United 
States Supreme Court. Proponents of the 
bill are pointing to the fact that though the 
anti-trust laws have been on the statute 
books for more than 50 years, their appli- 
cation to the insurance business was not 
sought by the Department of Justice until 
1942. The South-Eastern Underwriters Asso- 
ciation case grows out of the indictment of 
fire companies in Atlanta which was dis- 
missed by the federal District Court in 
August this year. Now, the Department is 
appealing to the Supreme Court, and the 
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action of the High Court will obviously be 
highly pertinent to the consideration. of the 
Bailey-Van Nuys Bill. 


Should the Court hold in favor of the Gov- 
ernment, serious questions would immedi- 
ately arise as to the division of supervision 
between federal and state authorities. If 
cooperative fire and casualty rate making is 
to fall by the boards, then what will take its 
place? Some profess to see the possibility 
of federal insurance regulation in the offing, 
a prospect that cannot be viewed with 
equanimity by the insurance field. Thus 
progress of the Bailey-Van Nuys Bill will 
be a matter of unusual interest. 


LIFE CONVENTION MEETS 


The 38th Annual Meeting of the American 
Life Convention held in Chicago during the 
first week of October was reported by offi- 
cials to have attracted the largest attend- 
ance of any meeting sponsored by this potent 
life group. Especially timely was the pro- 
gram presented before the Legal Section 
under the leadership of Joseph P. Lorent- 
zen, General Counsel of Bankers Life, Des 
Moines. Highlights of the program included 
the forward-thinking analysis of “Life In- 
surance and the Peace Treaty” presented 
by R. D. Taylor of Sun Life; “Pre-existing 
Disease and Accidental Death Benefits” dis- 
cussed by E. J. McAlenney of Connecticut 
General Life: arner F. Haldeman’s (Penn 
Mutual) analysis of “Pension Trusts” law and 
regulations; as well as a number of other co- 
gent papers delivered by members and ALC 
staff representatives Maurice E, Benson and 
Irving V. Brunstrom, The General Sessions 
featured, among others, a speech by dynamic 
Eric A. Johnston, President of the Chamber 
of Commerce of the United States. 


Heading the Convention for the coming year 
will be James H. McClain of Guardian Life 
as President, while Ralph Kastner was ap- 
pointed Acting Manager and Associate 
Counsel. The Legal Section is now under 
the leadership of Berkeley Cox of Aetna 
Life as Chairman and V. J. Skutt, United 
Benefit Life, Secretary. 
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ADVANCES TO LIFE AGENTS— 
DOES REGULATION W APPLY? 





One more wartime control to watch out for 
is the Federal Reserve Board’s consumer 
credit Regulation W. While the Board has 
put up some sign posts for guidance in 
checking loans made by life companies to 
agents, it is by no means easy to say which 
loans are regulated and which are not. The 
general rule is that Regulation W applies 
(1) whenever the advances constitute loans, 
(2) are not specifically exempted, (3) and 
the company or agency is “engaged in the 
business” of making such loans. Clearly 
advances as compensation for agents where 
there is no obligation to repay are not loans. 
The usual arrangement gives the agent a 
guaranteed minimum rate of compensation. 


Another kind of dealing that also is not 
within the Regulation is a loan for business 
purposes to a business enterprise. For ex- 
ample, a loan by an insurance company to 
its general agent for the payment of office 
rent, salaries, etc., would be beyond the 
Regulation. So too are isolated loans for 
these are deemed to be of an occasional 
nature and not made by one “engaged in 
the business” of making extensions of 
credit. 


Companies which are covered by Regula- 
tion W are required to register with the 
Federal Reserve Board, secure a license and 
otherwise comply with the provisions of 
Regulation W. (See Federal Reserve Bulletin, 
July, 1943, page 595.) 


NEW FINANCIAL RESPONSIBILITY 
LAWS CHART 


The popular analysis of financial responsi- 
bility laws published by the Association of 
Casualty and Surety Executives is now avail- 
able in a new 1943 edition. For copies (25¢ 
each) address the Association, 60 John 
Street, New York City. 





TAX EXEMPTION FOR 
LIFE PREMIUM PAYMENTS? — 


Current proposals before Congress call for 
allowance of certain life insurance premium 
payments as income tax deductions. The 
Bridges Bill (S. 1016) would grant a de- 
duction limited to 10% of the taxpayer’s 
net income or $1000 whichever is the lesser. 
A companion bill (H. R. 2541) is before the 
House Ways and Means Committee. Chances 
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are that these proposals will come up for 
discussion in connection with the new tax 
bill. 


It will be remembered that the Victory 
Tax enacted in 1942 contained the first 
recognition of life premiums as a tax credit. 
In view of the proposed integration of the - 
Victory Tax with the normal and surtax 
rates, it is likely that opportunity will be 
afforded to urge broadened application of 
such a credit. The Victory Tax credit ap- 
plies only to premiums on life policies in 
force on September 1, 1942. There is some 
opinion that any proposed new credit ought 
also to apply to policies purchased after the 
bill becomes effective. Such a provision is 
now in effect in Canada, the allowance be- 
ing 50% of the first year’s premium with a 
maximum of $100. 


TREASURY WOULD SUGAR-COAT 
TAX INCREASE BY GOVERNMENT 
LIFE POLICY 


Now before Congress are the Treasury’s 
Recommendations for raising an additional 
ten and one half billion dollars of revenue. 
Secretary Morgenthau and his aides in the 
Treasury toss off the suggestion that the 
impact of the proposed higher rates on in- 
dividuals in the lower income brackets be 
cushioned by a post-war refund provision 
payable at the option of the taxpayer in 
paid up life insurance backed by Uncle Sam. 
Upon examination the post-war credit pro- 
visions appear to provide only negligible 
amounts. One suggestion is to refund $2.27 
billion with a maximum credit of $250. The 
other is to refund $3.51 billion with a top 
credit of $400. Except in the lower brackets 
these refund proposals bear small relation- 
ship to the taxpayer’s total payments. 





Congress is receiving the over-all Recom- 
mendations very coldly and is questioning 
the ability of the average individual to as- 
sume additional tax burden. Final word on 
the government’s latest venture into tax- 
payer’s life insurance must obviously await 
agreement on how high the new rates will 
be permitted to soar. 
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OUR COVER GIRL... 


Justice smiles—and why not? There may be 
grim moments in the achieving of justice. But 
we prefer to believe that Justice is happy in 
her triumph and may be trusted to see. And 
so our new cover design continues The Insur- 
ance Law Journal’s traditional goddess, but in 
the modern manner. 
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INSURANCE SETTLEMENT 
AGREEMENTS 


28 Iowa Law Review 484 (March, 1943) 


By Orville F. Grahame 


B. A,, 1925, J. D., 1929, State University of 
Iowa. Associate Counsel, Massachusetts Protective 
Association, Inc., Massachusetts Life Assurance 
Company, Paul Revere Life Insurance Company. 
ead of the Iowa, New York, and Massachusetts 
ars. 


Accumulations 


In some instances, a policyholder will set 
up a life insurance settlement program and 
provide for the accumulation of interest. 
This is sometimes done and permitted by 
the companies to avoid the appointment of 
a guardian for minor children in cases where 
it is anticipated that other income will be 
available for their maintenance and educa- 
tion. In preparing an installment program, 
it is necessary to provide for the payment 
each year of more than the interest, or an 
unintended accumulation may result. This 
should be watched or the rules concerning 
accumulations may be violated inadvertently. 


An accumulation for a period which may 
fall beyond the Rule against Perpetuities 
generally is too remote, except an accumula- 
tion for charity as to which the cases indicate 
the equity court will set the limits. A gift of 
accumulated income is completely void if the 
accumulation period must pass before the 
gift vests. The courts, however, tend to 
construe such limitations as vested with the 
result that the direction to accumulate if too 
remote is declared illegal and therefore 
destructible. 


While the life insurance trust to pay premi- 
ums has been upheld as effecting an insur- 
ance through contract, the primary object 
being security and not an accumulation, it 
should not be assumed that after the maturity 
of the policy in trust there cannot be a vio- 
lation of the rule on accumulations. 
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Insurance Spendthrift Trusts 


The courts have quite generally held the 
settlement agreement not to be a trust, but 
there is legislation in at least twenty-four 
jurisdictions which has treated such agree- 
ments as spendthrift trusts in establishing 
exemption from creditors and restrictions on 
transferability and anticipation. There are 
about the same number of jurisdictions having 
insurance spendthrift trust statutes as there are 
jurisdictions having a general spendthrift trust 
statute. 


One of the most important questions still 
unanswered in connection with insurance 
spendthrift trusts has to do with the validity 
of an insurance spendthrift trust provision 
in a state which does not have a specific 
insurance spendthrift trust statute. Pro- 
fessor Griswold, in his treatise, lists thirteen 
jurisdictions which approved the validity of 
the orthodox spendthrift trust without a 
statute. There are six jurisdictions where 
the question is still open; these are Colorado, 
Florida, Idaho, New Mexico, Utah, and Wy- 
oming. Of these, New Mexico and Wyoming 
have specific insurance spendthrift trust 
statutes. 


If a company puts a spendthrift trust pro- 
vision in a settlement agreement in a state 
where spendthrift trusts are invalid, does the 
company incur any liability? Several states 
have a statute which provides a contract 
must be assignable; these states are Georgia, 
Iowa, and Michigan. Iowa has an insurance 
spendthrift trust statute, but for domestic 
companies only, but the other two states do 
not have any such statute. What is the situ- 
ation in those states if a company contracts 
with a policyholder that the benefits under 
a settlement agreement are not transferable? 
The companies have tried to resolve this 
question by two methods. Some companies 
provide that the spendthrift trust provision 
is effective to the extent permitted by law. 
Some companies also make the settlement 
agreement subject to the laws of the state 
of the company’s domicil. 

The question of what law should govern the 
disposition of proceeds and spendthrift trust 
provisions under settlement agreements goes 
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to the basic concepts of conflict of laws. It 
would seem clear that the law of the place 
of performance should govern the question 
of spendthrift trusts. According to the Re- 
statement, the place of performance is the 
state where the promfse is to be performed 
either by specific provision or by interpreta- 
tion of the language of the promise. 


Another important question under the stat- 
utes is who may contract for the protection 
afforded and on what kind of settlement 
option can it be made to apply? Most of 
the statutes definitely refer to an agreement 
between the policyholder and the company. 
One of the questions that frequently per- 
plexes the companies arises if the insured 
elects for a beneficiary a settlement agree- 
ment and wishes the spendthrift protection, 
but provides at the samé time that the bene- 
ficiary may withdraw, usually a specified 
amount per year. 


In the preparation of a settlement agreement 
spendthrift trust provision, the draftsman 
should adhere closely to the language of the 
statute. The courts have, however, offered 
assistance in interpreting certain clauses 
which did not literally follow the statute. 


The life insurance agent should not be inter- 
ested in programming any more insurance 
than is necessary for the reasonable mainte- 
nance and education of beneficiaries. 


Taxation 


There are several tax problems arising in 
connection with settlement agreements. 
There is no federal income tax to be paid on 
life insurance proceeds available by reason 
of the death of the insured, and this is true 
whether payable in a single sum or other- 
wise. The interest on proceeds left with the 
company is taxable, and the interest part 
of any deferred instalment paid from death 
proceeds is taxable, in the opinion of the 
Treasury Department. 


One question under endowment settlements 
is whether the aggregate consideration is the 
original premiums paid under the policy or 
the maturity value available for the settle- 
ment. The original premiums have been 
held to be the consideration by the Bureau 
of Internal Revenue. A second question is 
how to treat instalment payments under 
endowments which do not run for life. Gen- 
eral Counsel of the Internal Revenue Bureau 
has concluded to treat such instalments as 
an annuity with the original premiums as the 
consideration. 


The federal estate tax statute prior to the 
Revenue Act of 1942 applied to life insurance 
to the extent of the excess over $40,000 re- 
ceivable by beneficiaries. The 1942 Act merged 
the $40,000 insurance exclusion and the $40,000 


specific estate exemption into a single exemp- 
tion of $60,000. Frequently instalment agree- 
ments make provision for payment to a second 
taker. This raises the question of whether 
there is any estate tax to pay at the death 
of the first taker. If the first taker has a 
life estate, there would be no tax on the death 
of the first taker. 


Excess Interest and Amount Payable 


In drafting a paragraph in the policy or set- 
tlement agreement on excess interest, care 
should be taken not to commit the company 
to declare excess interest, since the investment 
situation might not justify any such interest. 


A company which must hold funds subject 
to withdrawal naturally must hold funds for 
that purpose and cannot put them in long- 
term investments to the extent they could 
if such were not the case. Thus, a variation 
in the interest rate based on a reasonable 
classification would seem to be entirely proper. 


Non-discretionary Powers 


Since the life companies usually do not act 
as trustees, they generally do not have dis- 
cretionary powers but rather pay out settle- 
ment agreement funds under contracts. Nev- 
ertheless, there are two situations as to 
which the companies are frequently asked 
to take specific action, depending on how the 
agreement is phrased. 


In a case where an educational fund is to be 
paid if the child goes to college, the agree- 
ment must of course protect the company 
if it acts in good faith on the basis of a 
certification from a college that the student 
is in attendance. In case payments are to 
be made or are to cease being made in the 
event of marriage, it is obvious that other 
beneficiaries and second takers will be affected 
by any change in the program. The agree- 
ment in such a case should provide ‘that the 
company assumes no responsibility and can 
rely upon the affidavit of the person whose 
marriage affects the program. This affidavit 
should be supported by a marriage certifi- 
cate showing that the marriage actually took 
place. 


Double Indemnity 


Another problem that comes up is whether 
the settlement should include the double in- 
demnity which is frequently payable under 
life policies in case of death from accident. 
As a rule, the double indemnity provisions 
should be excluded from the settlement 
program. 


Change of Beneficiary 


The election of a settlement agreement 
raises another type of problem under the 
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change of beneficiary clause. Quite a few 
policies provide for the endorsement of 
changes of beneficiary on the policy. The 
person advising on the election of the settle- 
ment agreement should see that a copy of 
such agreement is endorsed on or attached 
to the policy if the policy terms seem to 
require it. 


Effect of Assignment 


The policy, or company practice, is also likely 
to require the revocation of settlement agree- 
ments before an assignment of the policy is 
made. Otherwise it might be contended 
that the assignee would take the insurance 
proceeds on the instalment or other program 
basis rather than in a lump sum as probably 
intended. 


Payment to Trustees for Infants Under 
Settlement Agreements 


Quite frequently a policyholder will desire 
to have insurance instalment payments made 
to a mino.” beneficiary without the appoint- 
ment of a guardian. Some have contended 
that insurance proceeds may be paid in a 
lump sum to an infant beneficiary if the 
contract so provides. This theory has not 
gained much credence in practice, so that 
the policyholder will often request that pay- 
ments be made to an adult member of the 
family as trustee for the minor beneficiary. 


Common Disaster and Simultaneous 
Deaths 


The settlement program has been used to 
take care of the situation involving common 
disaster or common accident. If a settle- 
ment agreement is set up with the benefi- 
ciary receiving interest but also having the 
right to withdraw the principal, and with a 
further provision for payment over on the 
beneficiary’s death, the proceeds do not go 
to his estate but shift over on his death to 
the second takers. Some companies provide 
that the beneficiary takes only if he lives a 
certain time, such as thirty days after the 
death of the insured. 


ASSIGNMENT OF LIFE 
INSURANCE POLICIES 


27 Marquette Law Review 171 (June, 1943) 


By Norman Baker 


LL.B., University of Wisconsin 1895; former 
Assistant District Attorney, representing Milwaukee 
County in civil matters; Assistant Counsel, North- 
western Mutual Life Insurance Company. 

A policy of life insurance is a contract to 
pay money upon the happening of an event. 
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It is a chose in action and the general prin- 
ciples of law relating to assignments of 
choses in action are applicable. It is every- 
where assignable except as restricted by law, 
by the provisions of the policy, or by collat- 
eral agreement. 


Restrictions 


In a few of the states no assignment of a 
policy to one having no insurable interest 
in the life of the insured is permitted or valid. 
In some of these states the insured may not 
designate as beneficiary or assign the policy 
to one not having an insurable interest in his 
life even though he continued to control the 
policy and to pay premiums upon it. In 
other states a transfer of a policy to those 
having no insurable interest in insured’s life 
is not invalid where the insured continues to 
pay the premiums upon it. 


But in most of the states it is considered that 
as the insured has an insurable interest in 
his own life, he may transfer a policy taken 
out by him in good faith upon his life, to 
anyone he chooses either with or without 
an insurable interest; and that continuity of 
insurable interest is not necessary, and there- 
fore, in all cases where the policy when 
issued is based upon an insurable interest in 
the life of the insured, it may thereafter be 
transferred to anyone even though the as- 
signee has no insurable interest in the life 
of the insured. 


However, if the policy is taken out by the 
insured pursuant to an agreement or under- 
standing that it is to be assigned to one 
having no insurable interest, it will be con- 
sidered not taken out by him in good faith 
and not supported by the insurable interest 
insured has in his own life, and as a mere 
attempt to evade the requirement of insur- 
able interest and a wager upon the life of 
the insured and, therefore, invalid. There 
are few attempts of those having no insur- 
able interest to acquire such invalid insurance. 
Community property laws present difficult 
problems, for the insurer must make inquiry 
concerning various questions, such as whether 
the policy was in fact community property 
or whether by waiver or assignment it has 
become the separate property of either hus- 
band or wife. And where the policy has be- 
come owned in common upon dissolution of 
the community, serious questions arise under 
the circumstances, as to the right of the 
parties where one of the owners has volun- 
tarily or pursuant to some understanding 
paid the premiums upon the policy. 


Restrictions are laid upon the power of the 
insured to make a gift inter vivos of-a life 
insurance policy, by the 1942 amendment of 
Sec. 811(g) of the Internal Revenue Code 
respecting liability of the proceeds of life 
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insurance, to the estate tax. This law, if 
valid, prescribes that if the insured pays 
premiums upon the policy, he can never escape 
liability of his estate to the estate tax even 
though he makes an absolute assignment of 
the policy. 


This law must be based upon the assumption 
that a life insurance policy because its bene- 
fits are payable upon insured’s death, is 
comparable to a testamentary disposition 
or that the gift takes effect only upon and 
by reason of the death of the insured. This 
assumption is inconsistent with the fact. An 
assignment of a life insurance policy by the 
insured is immediately effective. 


Restrictions upon the power to assign are 
frequently found in policy contracts. A very 
common one, though generally introduced 
into the contract by an endorsement when 
the policy is transferred by the insured, is 
that there shall be no assignment of the 
policy to one who does not have an insurable 
interest in the life of the insured. 


Such restrictions upon the right to assign 
the policy do not apply to the matter of 
assignment of the proceeds after the ma- 
turity of the policy, but the policy may 
include restrictions upon the rights of bene- 
ficiaries to assign their interests in the proceeds. 


Forms of Assignment 


Conventional forms of written assignments 
are generally not necessary. Policies may 
be assigned absolutely or as security by 
parol. The written assignment may be so 
informal that it is uncertain whether an 
assignment or a change of beneficiary is 
intended. 


There may be assignments by contract. The 
appointment of a beneficiary even though no 
power to change is reserved is not an assign- 
ment. The insured under most forms of 
policies still has interests in them. The 
forms generally terminate the vested rights 
of the beneficiary in case of death in the 
lifetime of the insured. But where insured 
vests in the beneficiary the right to exercise 
all powers and privileges under it and the 
right to control the disposition of the pro- 
ceeds in case the beneficiary dies in the life- 
time of the insured, it is considered equiva- 
lent to an assignment of the policy and it is 
commonly referred to as an assignment. 


Difficult problems often confront the insurer 
not only when it appears that there has been 
an equitable assignment and it has permitted 
endorsements on request of the insured in- 
consistent with it, but where endorsements 
intended to conform with the requirements 
of the agreement or decree are not in har- 
mony with it. 


Rights and Interests 


A policy designating insured’s executors, 
administrators or assigns or his heirs as 
beneficiaries is always assignable by insured 
unless assignment is restricted by law or 
contract. Likewise a policy taken out by 
the beneficiary who is vested with powers to 
control the policy is assignable by the bene- 
ficiary alone. Where the insured reserves 
no power to change the beneficiary or waives 
such power, he cannot by assignment or in 
any other way affect the vested rights and 
interests of the irrevocable beneficiary. The 
only real exception to the rule is that recognized 
in Wisconsin. 


Even if the beneficiary is irrevocably des- 
ignated, the insured usually has rights and 
interests such as the reversionary right to 
the benefits of the policy and to control the 
payment of its proceeds in case the bene- 
ficiary dies in his lifetime, or perhaps the 
right to designate contingent beneficiaries 
and select an optional method of settle- 
ment, which rights and interests are as- 
signable by him. 


The absolute assignment will vest in the 
assignee the right to exercise all powers 
and privileges vested in the assignor un- 
less by the terms of the policy they are 
expressly personal or their exercise is ex- 
pressly limited. The interests of the 
irrevocable beneficiary are vested and as- 
signable unless assignment is restricted. 


In case of the collateral assignment of a 
policy in which a revocable beneficiary is 
designated, for purposes of security, the 
beneficiary should be changed and redesig- 
nated subject to the assignment. A con- 
stantly increasing number of cases hold 
that the insured may assign a policy with- 
out the consent or concurrence of the rev- 
ocable beneficiary and that the effect of 
his assignment is to subordinate the rights 
of the revocable beneficiary to the lien of 
the assignee. 


The purpose and effect of an assignment 
is always subject to proof. An assignment 
even though absolute in form or which is 
absolute by reason of its vesting powers of 
ownership in the assignee, when given 
merely for the purpose of security, creates 
a pledge of the policy or a mere lien upon 
it, and no matter what the form or condi- 
tions of the assignment may be, the relation- 
ship between the assignor and the assignee 
is that merely of pledgor and pledgee. The 
rights and duties of the parties as such con- 
ferred upon them by the common law or 
public policy or by statute, must be recog- 
nized by the insurer. 


Of course, if the insurer has neither actual 
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SUBROGATION RIGHTS OF INSURER 
AGAINST CARRIER 


In the absence of anything contained in a 
shipper’s insurance policy to the contrary, 
a provision in a bill of lading giving a com- 
mon carrier the benefit of the shipper’s in- 
surance is valid. The reason underlying this 
rule is based upon the fact that the carrier 
has an insurable interest in the property de- 
livered to it by the shipper for transportation. 
And while it is ordinarily true that the in- 
surer is subrogated to the rights of the 
shipper against the carrier in cases of prop- 
erty loss or damage for which the carrier is 
liable to the shipper, this right of subroga- 
tion is defeated by a clause in a bill of lading 
giving to the carrier the benefit of the shipper’s 
insurance protection. 


An unsuccessful attempt on the part of an 
insurer to recover from a carrier the amount 
which had been paid to the shipper under 
the policy issued by the insurer was involved 
in the case of Home Insurance Company 
of New York v. Northern Pacific Railway 

ompany before the Washington Supreme 
Court. In its decision of August 9, 1943, 
this court denied the right of the insurer to 
recover from the carrier for the amount of 
losses occasioned by the burning of two car- 
loads of wheat on the tracks of the carrier. 
The shipper had been reimbursed by the 
insurance company, and the latter contended 
that it was subrogated to the shipper’s rights 
against the carrier. But since the shipper 
had contracted to give the carrier the benefit 
of its insurance protection, the court held 
that the right of the insurer to subrogation 
was thereby defeated. 


Provisions in Bills of Lading 


In each of the uniform bills of lading issued 
by the defendant carrier to the shipper, there 
appeared this insurance benefit clause: 

“Sec. 2. (c) Any carrier or party Hable on 
account of loss or damage to any of said prop- 
erty shall have the full benefit of any insurance 
that may have been effected upon or on account 
of said property so far as this shall not avoid 
the policies or contracts of insurance: Pro- 
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vided, that the carrier reimburses the claimant 
for the premiums paid thereon."’ 


The shipper’s policy contained no provisions 
affecting the right of the insured and a car- 
rier to enter into a shipping contract con- 
taining such an insurance benefit clause. 


Insurance Benefits as “Compensation” 


The insurer, in its attempt to defeat the 
operation of this clause, contended that it 
violated Section 2 of the Interstate Com- 
merce Act, as amended, which provides: 

“If any common carrier subject to the pro- 
visions of this chapter shall, directly or indli- 
rectly, by any special rate, rebate, drawback, 
or other device, charge, demand, collect, or re- 
ceive from any person or persons a greater or 
less compensation for any service rendered, or 
to be rendered, in the transportation of pas- 
sengers or property or the transmission of 
intelligence, subject to the provisions of this 
chapter, than it charges, demands, collects, or 
receives from any other person or persons for 
doing for him or them a like and contempora- 
neous service in the transportation or transmis- 
sion of a like kind of traffic or message under 
substantially similar circumstances and condi- 
tions, such common carrier shall be deemed 
guilty of unjust discrimination, which is pro- 
hibited and declared to be unlawful.” 


In support of its contention, the insurer cited 
the opinion of the United States Circuit 
Court of Appeals, Second Circuit in China 
Fire Insurance Company v. Davis (1931), 50 
F. (2d) 389, in which an insurance benefit 
clause similar to the one here involved was 
held to be “compensation” within the mean- 
ing of the federal statute, and it was there- 
fore invalid. However, the Washington 
Supreme Court pointed out that it was not 
bound to follow the rule in the foregoing 
case. Furthermore, the'case has been rarely 
cited on the point, and no cases from 1887, 
when the law was enacted, until the date 
of the China Fire Insurance Company case 
(1931) have cited Section 2 as a basis of 
decision. 


The purpose of the section is to enforce 
equality between shippers over the same 
line, and to prohibit any rebate or other 
device by which two shippers, shipping over 
the same line, the same distance, under the 
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same circumstances, are compelled to pay 
different rates. The provision in the uniform 
bills of lading in this case giving the carrier 
the benefit of the shipper’s insurance was 
held to be no more than a recognition on the 
part of the shipper that he is not entitled to 
recover the loss from the carrier and retain 
such amount, and also recover and retain the 
payment from the insurance company. The 
insurer is compensated for the risk which it 
assumes. When there is a loss, it should 
bear the burden. It can make no difference 
to it whether it pays the amount of the loss 
to the insured or to someone for whose 
benefit the insurance was taken out. By be- 
coming the beneficiary of the shipper’s in- 
surance, the carrier does not render service 
to it for any less rate than the regular pub- 
lished tariff rates charged to all shippers. 
The court concluded that since the federal 
statute did not prohibit the insurance benefit 
clause, the insurer’s right of subrogation was 
defeated, and it could not recover from the 
carrier, The trial court’s judgment for the 
insurer was reversed and the case was re- 
manded with instructions to the trial court 
to enter a judgment dismissing the insurer’s 
ost [4 CCH Fire anp Casuatty Cases 
795. 


PRESUMPTION OF DEATH 
Unexplained Absence 


The question as to whether or not the in- 
sured was still living after an absence of 
seven years was involved in two recent 
cases—one before the Pennsylvania Superior 
Court, the other before the Texas Court of 
Civil Appeals. In the first case the bene- 
ficiary proved that her husband had not been 
heard from since April, 1934, at which time 
he left his home in Miami, Florida, on a 
business trip. At the trial depositions were 
introduced showing that the insured had 
lived in Bend, Oregon, from February 1935, 
to September of that year. However, the 
insured had not been seen or heard from 
since September, 1935, to December, 1942, 
the date of the trial. 


The insurer protested its liability to the bene- 
ficiary on the ground that the presumption 
of death after the expiration of the seven- 
year period was not applicable in this case 
because there was some evidence that the 
insured had taken funds from his employer 
while he was in Oregon. Had embezzle- 
ment been proved, the presumption of death 
could not have been raised, and the insurer 
would not have been liable to the beneficiary. 
But the court ruled that while there was 
evidence from which the lower court could 
have found embezzlement, it did not do so. 
The money which the insured had taken may 
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have been loaned to him. In any event, on 
appeal, the Pennsylvania Superior Court did 
not feel that it should disturb the findings 
of the trial court on the issue of embezzle- 
ment, and, in McNulty v. General American 
Life Insurance Company, decided September 
9, 1943, the lower court’s judgment for the 
beneficiary against the insurer was affirmed. 
(8 CCH Lire Cases 1145.] 


Insured Located by Insurer 


An opposite result was reached in the case 
of Mutual Life Insurance Company of New 
York v. Burgess, decided by the Texas Court 
of Civil Appeals on September 17, 1943. 
Here, again, the insured had been gone for a 
period of more than seven years from his 
home in Fort Worth, Texas. However, the 
insurer in this case was able to produce dep- 
ositions from four witnesses from Tulsa, 
Oklahoma, where the insured had lived 
previously, to the effect that they had seen 
and talked with the insured in Los Angeles 
during the seven year period. The ingenuity 
of the insurer in ferreting out these witnesses 
left the plaintiff beneficiary with no cause 
of action against the insurer. The plaintiff's 
only attack upon the testimony of the four 
witnesses was a suggestion in his brief to the 
effect “that it is exceedingly strange how 
the insurance company was able to find these 
four witnesses among several hundred 
thousand people and produce their testimony 
in court.” 


But the court found no objection to this 
testimony. All of the witnesses testified 
clearly and in detail concerning their re- 
spective meetings with the insured; they 
testified that the insured did not conceal his 
identity; each of them knew the insured well, 
and all gave the same physical description 
of him, all referring to a peculiar conten 
of the neck which was a distinguishing 
physical characteristic. In short, their iden- 
tification was positive, and, furthermore, each 
witness gave a plausible explanation for his 
presence in Los Angeles, and each one fixed 
the date of seeing the insured in a plausible 
manner. The presumption of death was held 
to have been rebutted, and accordingly, the 
lower court’s judgment against the insurer 
was reversed. [8 CCH Lire Cases 1177.] 


INSURANCE CASES BEEORE THE 
UNITED STATES SUPREME COURT 


Fire Insurance as “Commerce” under 
the Sherman Anti-Trust Act 


Among the insurance cases now on the 
docket of the United States Supreme Court, 
perhaps the most significant one is the ap- 
peal from the decision of the United States 
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District Court, Northern District of Georgia, 
in United States v. South-Eastern Under- 
writers Association, et al., handed down on 
August 5, 1943. 


An indictment was returned against the 
defendant fire insurance underwriters, charg- 
ing them with a conspiracy to fix and main- 
tain arbitrary and noncompetitive rates on 
fire insurance sold by them in Alabama, 
Florida, Georgia, North Carolina, South 
Carolina, and Virginia, in violation of Sec- 
tion 1 of the Sherman Anti-Trust Act, and 
with a conspiracy to monopolize trade and 
commerce in fire insurance in these states 
in violation of Section 2 of the Act. The 
insurance companies demurred to _ the 
indictment upon the several grounds that 
it charged no offense against the United 
States; that the business of fire insurance 
is not “commerce”; that the court had no 
jurisdiction over the subject matter of the 
prosecution; and that the interpretation of 
the Act insisted upon by the government 
would be a violation of the Fifth, Sixth, 
and Tenth Amendments of the Constitution. 


The District Court sustained the conten- 
tions of the defendants and dismissed the 
indictment on the ground that fire insur- 
ance is not “trade or commerce” within 
the meaning of the Sherman Act [4 CCH 
Fire AND Casuatty CAsEs 828.] In its ap- 
peal to the United States Supreme Court, 
the government contends that the indict- 
ment states a valid cause of action under 
the Sherman Act in charging the appellees 
with a conspiracy to restrain and to mo- 
nopolize the fire insurance business in 
policies of insurance on goods moving in 
interstate and foreign commerce. 


Reformation of Contingent Endowment 
Insurance Certificate 


Arguments in the case of Bell, petitioner v. 
Preferred Life Assurance Society of Mont- 
gomery, Alabama, et al., were completed 
before the Supreme Court on October 12, 
1943. Certiorari had been granted previ- 
ously on April 19, 1943. 


The petitioner, who held a _ contingent 
endowment insurance certificate of a maxi- 
mum value of $1,000, brought suit against 
the respondent insurance corporation and 
its officers and agents, alleging that the 
officers were guilty of fraud in the manage- 
ment and operation of the respondent 
corporation, that they misrepresented the 
number of members in petitioner’s division 
and the time when his certificate would 
mature, and that the income of the corpo- 
ration was being diverted and mismanaged. 
The insured sought reformation of the cer- 
tificate to an ordinary certificate of whole 
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life insurance, for damages in the sum of 
$200,000, for the removal of the officers, 
directors and trustees of the corporation, 
for the appointment of a receiver, and for 
a money judgment against the officers, 
directors and trustees, Jurisdiction of the 
federal district court was based upon di- 
versity of citizenship and the fact that the 
jurisdictional amount was in excess of 


$3,000. 


The United States District Court dismissed 
the complaint for lack of jurisdiction on the 
ground that the suit was not a class suit 
under Rule 23(a) or (b) of the Federal 
Rules of Civil Procedure, and the jurisdic- 
tional amount of $3,000 was not involved. 
The Circuit Court of Appeals affirmed the 
decision [9 CCH Lire Cases 57]. The 
petitioner contends that the suit is not an 
individual suit for damages sustained by 
him, but is in the nature of a derivative 
action by a member to enforce a claim in 
favor of the Society against its officers and 
directors for fraudulent and corrupt mis- 
appropriation of the Society’s assets. 


Creation of Fog over Highway 


The right to recover damages for the death 
of the driver of an automobile following a 
collision with an overturned truck in an 
area covered by a dense fog which was 
produced by an industrial process of the 
Shell Oil Company was involved in Slade, 
et al., petitioners v. Shell Oil Co., Inc., et al. 
Petitioners alleged that for a long period 
of time prior to the accident, the respond- 
ent had permitted the discharge of hot 
water from its oil refinery into an open 
drainage ditch and thence into a canal be- 
side the highway, with the result that in 
the cool of the evenings and early mornings 
a dense fog was created immediately above 
the paved highway. 


The trial court instructed a verdict for the 
respondent on the nuisance count, and the 
jury returned a verdict of $35,000 for peti- 
tioners on the negligence count. 


The Circuit Court of Appeals for the Fifth 
Circuit ruled that the judgment below was 
erroneous because the petitioners’ intestate 
was guilty of contributory negligence as a 
matter of law in driving into the heavy 
fog, and petitioners, therefore, could not 
recover against the respondent oil company 
[16 CCH Avutomosire Cases 1098]. The 
petitioners, in their petition to the United 
States Supreme Court, contended that the 
court erred in holding that their intestate 
was guilty of contributory negligence, and 
in failing to hold that the respondent’s 
negligence was the proximate cause of the 
accident. Certiorari was denied on Octo- 
ber 18, 1943. 
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Exclusion Clause—Public Liability 
Insurance 


The construction of a public liability insur- 
ance policy clause excluding employees of 
the insured from coverage was involved in 
the case of Brooks et al., petitioners v. State 
Farm Mutual Automobile Insurance Company. 
The insurance company brought suit for a 
declaratory judgment against one of its 
policyholders and persons claiming under 
him. Respondent sought a declaration of 
non-liability under an exclusion clause in 
a policy which excluded “any employee of 
the insured while engaged in the business 
other than domestic employment of the 
insured,” and which also excluded “any 
obligations for which the insured may be 
held liable under any workmen’s compen- 
sation law.” The insurer, in seeking to be 
relieved from its liability to defend the 
insured in suits against the insured by two 
16-year old boys, contended that they were 
employees and excluded. Both boys were 
hired to pile slabs of wood near a sawmill, 
and they were injured as they were riding 
in a loaded truck of the insured. 


The District Court entered judgment for 
the petitioners, holding that the boys were 
not “employees” of the insured within the 
meaning of the exclusion clause, since they 
were not regular employees, but were only 
casual employees. The Circuit Court of 
Appeals for the 8th Circuit, reversed the 
judgment, and held that the boys were 
employees in the regular course of business 
of the insured and that they were injured 
in the course of their employment [18 CCH 
AvutTomosILe CAsEs 450]. In their petition 
for certiorari, the petitioners contended that 
the Circuit Court of Appeals erred in fail- 
ing to hold that the term “employee” as 
used in the exclusion clause did not include 
casual employees; in holding that the em- 
ployment of the boys was not casual under 
decisions interpreting the state workmen’s 
compensation law; in holding that the rides 
in the truck of the insured to and from 
work were a part of their employment; and 
in holding that the claims asserted were not 
as a matter of law within the coverage of 
the policy and that respondent was entitled 
to a declaratory judgment to that effect. 
Certiorari was denied on October 18, 1943. 


THE PREJUDICED JUROR 
Conflicts of Interests 


Justice demands that a plaintiff who is in- 
jured as the result of another’s negligence 
shall recover the full measure of his damages 


from the tortfeasor. But justice also de- 
mands that he shall not recover more than 
this amount simply because the ultimate re- 
covery will be against an insurance company. 
And it is important that counsel for insur- 
ance companies be on the alert, particularly 
during the voire dire examination of jurors, 
to prevent jurors from becoming prejudiced 
by the introduction of facts showing that 
any judgment recovered by the plaintiff will 
be paid by the insurer with the result that 
a larger verdict will be returned than would 
otherwise have been the case. As the 
Michigan Supreme Court observed in Janse 
v. Haywood (1935), 259 N. W. 347, “there 
was prejudicial error in bringing before the 
jury, in the subtle method employed, the 
suggestion that defendant carried liability 
insurance, and his personal ability to pay 
any judgment should not be considered.” 
Of course, plaintiff’s counsel must see that 
persons antagonistic to the payment of a 
claim do not serve on the jury. It is because 
of this clash of interests, that decisions re- 
solving such conflicts are of peculiar import- 
ance to insurance attorneys. 


Facts in Moore v. Edmonds 


Perhaps the most recent decision to discuss 
in detail the matter of the prejudiced juror 
is found in Moore v. Edmonds, decided by 
the Illinois Supreme Court on September 24, 
1943 [9 CCH Negligence Cases 687]. The 
suit was brought against the proprietors of 
a toboggan slide for injuries sustained by 
the plaintiff when his toboggan struck a 
ditch which traversed the runways of the 
slide some 720 feet from the top of the 
tower. The proprietors were insured with 
the Underwriters at Lloyds of London. 


Question Involved 


“The principal question presented for de- 
cision is the propriety of certain questions 
asked the jurors on their voir dire examina- 
tion. Prior to the interrogation of the 
prospective jurors, plaintiff filed an affidavit 
alleging on information and belief that the 
defendants carried public-liability insurance 
with the Underwriters at Lloyds of London 
against risks identical with the one charged 
in the complaint; that the action had been 
and was being defended by the insurer; 
that the attorneys of record for defendants 
were local counsel for the insurance Under- 
writers and were, in fact, representing the 
Underwriters rather than the defendants in 
this cause; that the Underwriters were 
vitally interested in the litigation and would, 
in the event judgment be rendered against 
defendants, pay the judgment up to the 
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‘Automobile Negligence 
and Insurance 


IN THE CURRENT PARADE OF CASES 


CARRIER’S LIABILITY: 

Bus driver's negligence (Tenn.) 
CONFLICTS OF LAW: 

Joint tortfeasors (N. C.) 
EFFECT OF RELEASE: 

Attack on judgment (Ky.) 
ELECTION OF REMEDIES: 

Workmen's compensation (Colo.) 
EMPLOYER'S LIABILITY: 

Invitation to ride (N. C.) 
EXAMINATION OF JURORS: 

Prejudice against insurer (N. M.) page 28. 
FAILURE TO MAINTAIN LOOKOUT: 

Stalled tractor on tracks (N. C.) page 28. 
FIRE INSURANCE POLICY: 

Concealment of mortgage (N. C.) page 28. 
“GARAGE LIABILITY” POLICY: 
Contractual liability (Neb.) 

GUEST STATUTE: 

Wanton misconduct (Colo.) 
Passenger not guest (Pa.) 
HUMANITARIAN DOCTRINE: 

Intersection collision ( Mich.) 


INSTRUCTIONS TO JURY: 
Contributory negligence (Mass.) 


page 26. 
page 27. 
page 27. 
page 27. 


page 27. 


page 28. 


page 29. 
page 31. 


page 29. 


CARRIER’S LIABILITY 


(TENNESSEE) 


e@ Bus passengers injured 
Head-on collision _ 
Negligence of bus driver 


The plaintiffs, who were passengers in a 
bus, brought suit against the carrier for in- 
juries sustained in a head-on collision with 
a privately operated automobile. The trial 
court entered judgment for the plaintiffs, 
but the reviewing court reversed this action 
and directed a verdict in favor of the car- 
rier. The bus driver saw the other vehicle 
approaching, apparently out of the driver’s 
control, and pulled over to the right shoulder 
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of the road and reduced his speed to about 
three miles per hour. The plaintiffs con- 
tended that the bus should have been brought 
to a complete stop, but the court was un- 
able to concur in this contention, stating 
that the bus driver was faced with an emer- 
gency and adopted the most prudent course 
possible. The common carrier could not be 
held liable for the consequence of acts of 
persons not in its employ.—Parker, plaintiff 
in error v. Akard et al. Tennessee Court of 
Appeals, Eastern Section. September 28, 
1943. 18 CCH Automobile Cases 994. 


John R. Todd, Jr., Alex Rossman, Kingsport, 
Tenn., for plaintiff in error. 


Harry L. Garrett, Kingsport, Tenn., for de 
fendants in error. 
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CONFLICTS OF LAW 


(NORTH CAROLINA) 


@ Contribution between joint tort- 
feasors 


Law governing rights of parties 


In the North Carolina courts an action was 
brought to recover for injuries suffered in 
an accident which occurred in Tennessee. 
The defendant filed a petition to bring in a 
Tennessee corporation as a party defendant, 
alleging that although he dinded enatlamnen. 
in the event he.should be found guilty of 
negligence the Tennessee corporation was 
a joint tort-feasor with him. He asked for 
contribution in case he were adjudged negli- 
gent. The Tennessee corporation asked for 
a dismissal as to it, on the ground that the 
rights of the parties were governed by Ten- 
nessee law, which does not permit contri- 
bution between joint tort-feasors. The 
reviewing court sustained this contention, 
as had the trial court, holding that the law 
of the place of the accident governed as 
to all substantive matters. There being no 
right of action against the Tennessee cor- 
poration in that State, there could be no 
right against the corporation in North Caro- 
lina or elsewhere—Charnock v. Taylor, 
appellant. North Carolina Supreme Court. 
September 22, 1943. 18 CCH Automobile 
Cases 970. 

Harkins, Van Winkle & Walton, for appellant. 
George A. Shuford for appellee, 


EFFECT OF RELEASE 


(KENTUCKY) 


® Judgment regular on face 
Collateral attack 


Before the beginning of an action to recover 
damages for an automobile collision, the 
plaintiff gave the defendants a release, in 
writing, agreeing not to hold them for any 
damages she might recover in the action. 
A verdict was returned for the plaintiff. 
Subsequently, the defendants acquired some 
real property and conveyed it to an infant 
son. The plaintiff then sought to set aside 
the conveyance and to subject the property 
to the satisfaction of the judgment. The 
release executed by the plaintiff was held no 
bar to this action, despite the contention of 
the defendants that it was executed pursuant 
to a design to defraud the insurance carrier. 
The defense interposed here constituted only 
a collateral attack on the previously ren- 
dered judgment, which was regular on its 
face and not subject to collateral attack.— 
Hopkins et al., appellants v. Cox. Kentucky 
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Court of Appeals. September 28, 1943. 18 
CCH Automobile Cases 1003. 

Joseph D. Harkins, Prestonsburg, Ky., for 
appellants. 

J. D. Bond, Prestonsburg, Ky., for appellee. 


ELECTION OF REMEDIES 


(COLORADO) 


@ Workmen’s compensation claim 
Injury suit not barred 


The plaintiff sustained injuries when his 
automobile was struck by a train owned 
and operated by the defendant railroad. As 
a defense to an action brought to recover 
for the injuries, the defendant set forth that 
the plaintiff had filed a claim under the 
Workmen’s Compensation Act with the In- 
dustrial Commission. The plaintiff appealed 
from a verdict against him in the lower 
court. The fact that the plaintiff had filed 
a claim under the Workmen’s Compensa- 
tion Act did not bar him from subsequently 
bringing suit against the party responsible 
for his injuries. The filing with the Com- 
mission did not amount to an election of 
remedies so as to bar this suit. The judg- 
ment of the trial court was, accordingly, 
reversed.—Donley, plaintiff in error v. The 
Denver and Salt Lake Railroad Company. 
Colorado Supreme Court. September 20, 
1943. 18 CCH Automobile Cases 958. 
William O. Perry, Lennart Erickson, for plain- 
tiff in error. 

Smith, Brock, Akolt & Campbell, Elmer Brock, 
Jr., for defendant in error. 


EMPLOYER'S LIABILITY 


(NORTH CAROLINA) 


© Scope of employee’s authority 
Invitation to ride on truck 
Urgent necessity 


A truck driver employed by the corporate 
defendant to deliver bottled beverages asked 
the plaintiff to show him the location of his 
aunt’s store, to which the driver had to 
make a delivery. The plaintiff, who was 
standing on the running board of the truck, 
was injured when the vehicle left the road. 
The plaintiff sought to hold the corporate 
defendant as well as the driver liable for 
his injuries. In denying recovery against 
the corporate defendant, the reviewing court, 
in accord with the decision of the lower 
tribunal, found that the driver had exceeded 
his authority in inviting the plaintiff to ride 
on the truck. His action in so doing was 
not binding upon his employer unless an 
urgent emergency existed. There being no 
such emergency here, the employer was not 
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bound by the unauthorized acts of his em- 
ployee.—Russell, plaintiff v. Cutshall. North 
Carolina Supreme Court. September 22, 
1943. 18 CCH Automobile Cases 972. 


Don C. Young, Guy V. Roberts, for plaintiff. 
Smathers & Meekins for defendant. 


EXAMINATION OF JURORS 


(NEW MEXICO) 


@ Common law or statutory action 
Contributory negligence 
Collision with road roller 


The plaintiff suffered injuries when his au- 
tomobile collided with appellant’s unillum- 
inated road roller at night. Recovery was 
permitted despite plaintiff’s counsel’s ques- 
tion of the jury on preliminary examination 
as to whether it would make any difference 
in its verdict if the real party in interest 
should be found to be an insurance com- 
pany. The trial court instructed the jury 
to disregard the question, but refused to de- 
clare a mistrial and dismiss the panel. This 
action was proper, since the trial judge in 
his discretion, must decide the amount of 
prejudice engendered by such a question. 
The defense that the Workmen’s Compen- 
sation Act governed the case and that the 
action should not have been brought at com- 
mon law was of no avail. The evidence 
showed that although the plantiff was em- 
ployed by the defendant, he was engaged in 
his own private business at the time the ac- 
cident occurred. On the question of con- 
tributory negligence, the issue was for the 
jury, which had a right to determine that 
contributory negligence was absent from 
the case.—Olguin v. Thygesen et al., appel- 
lants. New Mexico Supreme Court, Sep- 
tember 23, 1943. 18 CCH Automobile Cases 
974. 

Wilson & Wright, Raton, N. M., Fletcher A. 
Catron, Santa Fe, N. M., for appellee. 

Simms, Modrall & Seymour, Albuquerque, 
N. M., Crampton & Robertson, Raton, N. M.., 
for appellants. 


FAILURE TO MAINTAIN LOOKOUT 


(NORTH CAROLINA) 


®@ Stalled tractor 
Railroad crossing accident 


While driving a tractor on a farm road 
crossing over a railroad track, the plaintiff 
was struck by one of the defendant’s trains. 
The evidence disclosed that the plaintiff had 
looked down the tracks for a train when he 
was about twenty-five or fifty feet from the 
crossing, but saw no sign of an approaching 
train. He then changed into low gear, but 
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the tractor stalled on the tracks and about 
two minutes later the train hit him. A judg- 
ment of nonsuit was proper since the evi- 
dence showed that the plaintiff did not 
watch for trains after being stalled on the 
railroad tracks. In fact, he testified that he 
did not see the train until] it was ten or 
fifteen feet away, when he attempted to 
jump from the tractor, but was unable to 
extricate himself in time.—Wilson v. South- 
ern Railway Company. North Carolina Su- 
preme Court. September 29, 1943. 18 CCH 
Automobile Cases 1009. 

Edward H. McMahan for plaintiff, appellant. 


W. T. Joyner, Jones, Ward & Jones for de- 
fendant, appellee. 
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(NORTH CAROLINA) 
® Validity of policy 
Concealment of mortgage 
Rights of first mortgagee 


A mortgagee of a motor vehicle brought 
suit against the insurer to recover for the 
loss of the vehicle by fire. The insurance 
policy provided that it should be void if 
the assured were not the sole and uncon- 
ditional owner of the car, unless the inter- 
ests of a mortgagee were stated. The mort- 
gage held by the plaintiff was set forth in 
the policy, but a second mortgage, held by 
another party was not. The defense of the 
insurer that the policy was voided by reason 
of the failure to set forth the second mort- 
gage was of no avail as against the first 
mortgagee, the plaintiff here. Furthermore, 
it did not affirmatively appear from the evi- 
dence that the second mortgage was actually 
in effect at the time of the issuance of the 
policy.—Industrial Bank of Elizabeth City, 
North Carolina, appellant v. Resolute Fire 
Insurance Company of Providence, Rhode 
Island. North Carolina Supreme Court. 
September 22, 1943. 18 CCH Automobile 
Cases 966. 

M. B. Simpson for appellant. 

J. Kenyon Wilson for appellee. 


“GARAGE LIABILITY” POLICY 


(NEBRASKA) 


© Contractual liability 
Misrepresentation 
Breach of warranty 


A corporation engaged in the sale of new 
automobiles and the reconditioning and sale 
of used cars brought suit against its insurer 
to determine the latter’s liability to it for 
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money: expended in the defense and settle- 
ment of an action brought against the cor- 
poration. The action against the corporation 
was brought by a purchaser of an auto- 
mobile who had been injured by flying glass, 
although the corporation had warranted that 
the glass was shatter proof. The action 
against the insurer was dismissed by the re- 
viewing court, since the policy expressly 
excluded any liability assumed by the in- 
sured corporation under any contract. The 
action of the purchaser against the corpo- 
ration was one of contract, based on mis- 
representation and breach of warranty. Hence, 
there was no liability on the part of the 
insurer to the insured.—Smith Motors, Inc. 
v. New Amsterdam Casualty Company. 
Nebraska Supreme Court. September 24, 
1943. 18 CCH Automobile Cases 1001. 
George Boland, Fried & Mars, Omaha, Neb., 
for plaintiff, appellee, cross-appellant. 
Kennedy, Holland, DeLacy & Svoboda, Omaha, 
Neb., for defendant, appellee. 


Gaines & Shoemaker, Omaha, Neb., for Central 
Surety & Ins. Corp., impleaded appellant, and 
cross-appellee. 


INSTRUCTIONS TO JURY 





(MASSACHUSETTS) 


e Contributory negligence 
Backing out of driveway 


Suit was brought to recover damages for 
injuries sustained when the plaintiff collided 
with a vehicle backing out of a driveway. 
This vehicle was driven by one defendant 
and was improperly registered in the name 
of the other defendant. The jury returned 
a verdict in favor of the plaintiff and the 
defendants appealed on the ground that the 
judge erroneously refused to give several 
requested instructions. On appeal, the ver- 
dict was affirmed, the appellate court finding 
that the requested instructions as to the 
alleged contributory negligence of the plain- 
tiff were encompassed in other instructions. 
The judge was not bound to instruct the 
jury in the language of the request.—Russell 
v. Berger, defendant. Massachusetts Su- 
preme Judicial Court. September 13, 1943. 
18 CCH Automobile Cases 987. 

J. L. Fitzpatrick for defendants. 

J. W. Blakeney, Jr., for plaintiff. 


HUMANITARIAN DOCTRINE 


(MISSOURI) 


@ Intersection collision 
Failure to obey stop sign 


The general rule that the humanitarian doc- 
trine has no applicability to a situation where 
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a plaintiff's vehicle enters an intersection 
last and collides with the side of the defend- 
ant’s vehicle does not always hold good. 
When a motorcyclist collided with the side 
of a truck the humanitarian doctrine was 
applied on the ground that the failure of 
the truck driver to obey a stop sign or pay 
more than casual attention to traffic were 
facts sufficient to bring the doctrine into 
play. These facts were further emphasized 
by the circumstance that the cyclist had no 
stop sign against him. The cyclist was 
strengthened in his action for damages by 
the fact that the truck driver noticeably 
slackened the speed of his vehicle as he ap- 
proached the intersection, leading the plain- 
tiff to believe that he was being given the 
right-of-way.—Cameron v. Howerton, ap- 
ellant. Missouri Supreme Court. Septem- 
Ge 7, 1943. 18 CCH Automobile Cases 924. 


GUEST STATUTE 


(COLORADO) 


e Wilful and wanton misconduct 
Warning to driver 
Excessive speed 


The existence of a defective tire, excessive 
speed, a warning from a guest passenger, 
and a statement from the driver that he did 
not intend “to bump the guest off,” is suf- 
ficient to fulfill the requirements of a guest 
statute requiring proof of wilful and wanton 
misconduct as a requisite to recovery bv a 
guest passenger from the driver of an auto- 
mobile. The injury was suffered when the 
driver, in attempting to pass another car, 
lost control of his vehicle, which rolled over 
several times. The excessive speed at which 
he was driving was, perhaps, no more than 
simple negligence in and of itself, but such 
speed, coupled with the other factors stated 
above, was sufficient to warrant recovery 
under the statute—Edelen, plaintiff in error v. 
Simpson. Colorado Supreme Court. September 
27, 1943. 18 CCH Automobile Cases 992. 


F. L. Grant for plaintiff in error. 
Grayce M. Smith for defendant in error. 


INTERSECTION COLLISION 


(OHIO) 


e Excessive speed 
Right of way 
Negligence of parties for jury 


As the result of an intersection collision be- 
tween the plaintiff’s automobile and the de- 
fendant’s truck suit was instituted on the 
theory that the defendant operated the truck 
in a negligent manner. The jury returned a 
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verdict that the parties were equally guilty 
and that each should assume his own 
damage. On appeal, the plaintiff established 
that he had the right of way, since he was 
approaching on a through street from the 
defendant’s right. On the other hand, the 
truck was first in the intersection and 
the evidence was sufficient to support a find- 
ing that the plaintiff was operating his car 
at a.speed in excess of that permitted by 
law. In view of these facts, the determina- 
tion of the jury was proper, since it very 
distinctly was a finding against both parties. 
—Schaller, appellant v. Chapman. Ohio 
Court of Appeals, Franklin County. Sep- 
tember 24, 1943. 18 CCH Automobile 
Cases 967. 


Carlisle O. Dollings, 16 E. Broad St., Columbus, 
Ohio, for appellant. 

Thomas H. Clark, 44 E. Broad St., Clark V. 
Campbell, 16 E. Broad St., Columbus, Ohio, 
for appellee. 


LEGAL REGISTRATION 


(MASSACHUSETTS) 


© Contributory negligence 
Heedless conduct or mistake 


The defense to a personal injury suit based 
upon an automobile collision was the con- 
tributory negligence of the plaintiff. The 
issue of contributory negligence being raised, 
the legal registration of plaintiff's automobile 
became a question for consideration, since 
a failure to properly register a vehicle is 
evidence of negligence. The plaintiff lived 
in Boston, but the automobile was regis- 
tered from his estranged wife’s address in 
Cambridge. The separation was permanent 
and it could not be said that the Cambridge 
address was that of the plaintiff. The plain- 
tiff’s statement that his place of residence 
was Cambridge constituted heedless con- 
duct and was not a mere “mistake.” The 
finding of the trial court for the defendant 
was, accordingly, proper.—Munson v. Bay 
State Dredging & Contracting Co. Massa- 
chusetts Supreme Judicial Court. September 
13, 1943. 18 CCH Automobile Cases 989. 


P. S. Ratzkoff for defendant. 
N. H. Ponn for plaintiff. 


LIABILITY UNDER POLICY 


(NEW JERSEY) 


© Cooperation of permissive user 
Notification of accident 
Condition precedent to recovery 


A cooperation and assistance clause in an 
insurance policy sets forth a condition prec- 


edent which must be performed before lia- 
bility attaches under the policy. Where 
the driver of an automobile, who was acting 
as such with the permission of the insured, 
disappeared for two and one-half months 
after the happening of an accident without 
supplying the required information concern- 
ing the accident to the insurance company, 
the insurer had the right to terminate the 
policy without liability on its part to the 
insured or the person who was injured in 
the accident. An attempt by the insured, the 
father of the permissive user, to comply 
with the condition precedent to the estab- 
lishment of liability was unsuccessful, since 
he merely fulfilled the sole provision con- 
cerning the giving of notice and left un- 
fulfilled the other prescribed conditions.— 
Whittle v. Associated Indemnity Corpora- 
tion, appellant. New Jersey Court of 
Errors and Appeals. September 16, 1943. 18 
CCH Automobile Cases 978. 

I. Charles Lifland, 591 Summit Ave., Jersey City, 
N. J., Peter P. Artaserse, for appellant. 
Edward F. Broderick, 10 Park Pl., Morristown, 
N. J., Edward M. Malone, 1 Exchange Place, 
Jersey City, N. J., for respondent. 


PARTNER'S LIABILITY 


(NORTH CAROLINA) 


© Ownership of truck 
Scope of partnership 
Admission in evidence of policy 


Injuries were suffered by the plaintiff when 
he was riding on the back of a truck, which 
over-turned while rounding a curve. In 
seeking recovery against the driver of the 
truck and a corporate defendant, the plain- 
tiff sought to introduce an insurance policy 
procured by the corporate defendant which 
showed title to the truck in both the cor- 
poration and the truck driver. The court 
properly refused to permit this policy to be 
introduced. Even if the contention of the 
injured party as to the existence of a part- 
nership between the truck driver and the 
corporation were proved, the plaintiff still 
failed to make out a case for the jury as 
against the corporate defendant. It would 
not follow that because the corporation con- 
sented to the use of the truck for the pur- 
pose to which it was being put at the time 
of the accident that the partnership was en- 
larged to cover such an operation.—Gibbs, 
appellant v. Russ, et al. North Carolina 
Supreme Court. September 7, 1943. 18 CCH 
Automobile Cases 962, 


H. S. Ward for appellant. 


Norman & Rodman for defendant pulp company, 
appellee, 
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REMOVAL OF SICK PASSENGER 


(GEORGIA) 


© Coverage of policy 
“Operation, maintenance or use” 
Continuation of passenger status 


A public liability insurer is unable to limit 
the scope of its policy to responsibility for 
injuries suffered by a common carrier’s pas- 
sengers while the vehicle is in motion. Hence 
a policy executed under the provisions of 
the Georgia law, and containing the words 
“ . . resulting from the negligent opera- 
tion, maintenance or use of motor vehicles,” 
cannot be construed to exonerate the insurer 
from liability where the carrier removed a 
sick passenger from its bus, jailed him, and 
refused to secure medical attention for him. 
The passenger, who was afflicted with dia- 
betes, was ejected from the bus and locked 
up in jail on the driver’s complaint that he 
was drunk. The bus company refused to 
transport the passenger to a hospital, after 
being warned by local authorities that the 
man would die if not given immediate 
medical attention. Since the relationship of 
passenger and carrier had not terminated at 
the time the passenger was removed, the in- 
surer remained liable-—American Casualty 
Company v. Southern Stages, Incorporated, 
et al., defendants. Georgia Court of Appeals. 
September 8, 1943. 18 CCH Automobile 
Cases 939. 

Martin, Martin & Snow, Macon, Ga., for plain- 
tiff. 

R. C. Whitman, Eatonton, Ga., Thomas A, Ja- 
cobs, Jr., Martin, Martin & Snow, Macon, Ga., 
for defendants. 


PUBLIC LIABILITY POLICY 


(ILLINOIS) 


® Misdescription of automobile 
Coverage of policy 
Liability of insurer 


The misdescription of an automobile in a 
public liability insurance policy does not 
necessarily vitiate the policy. When the 
insurance was first purchased, the vehicle 
owned by the insured was properly described, 
but in succeeding years the same car was 
described although the insured had disposed 
of that automobile and purchased another 
machine. In reversing a judgment in favor 
of the insurer, the reviewing court declared 
that a question of law was presented as to 
whether an error in the motor number, serial 
numbers and year of model contained in the 
declarations voided the policy. There be- 
ing no contention that the insurer did not 
know the identity of the insured, and that 
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the insured had but one automobile at one 
time, the insurer could determine with rea- 
sonable accuracy that the car driven by 
the insured at the time of the accident was 
the vehicle covered by the policy.—Kos- 
tecki et al., appellants v. Zaffina. Illinois 
Supreme Court. September 21, 1943. 18 
CCH Automobile Cases 959. 

Augustine J. Bowe, William J. Bowe, John D. 
Casey, for appellants. 

Schuyler & Hennessy, Allan T. Gilbert, Jay 
Stough, for appellee. 


OWNER’S LIABILITY TO INJURED 
PASSENGER 


(PENNSYLVANIA) 


@ Ohio Guest Statute construed 
Imputation of negligence 


A person who was induced to make a trip 
by automobile for the benefit of her sisters, 
one of whom was the owner of the vehicle, 
was not a guest within the meaning of the 
Ohio Guest Statute, even though all ex- 
penses were borne by the sisters. The in- 
jured party agreed to drive with one of her 
sisters and a third party from Pittsburgh to 
Chicago and return in order to ascertain the 
condition of her brother, who was ill. While 
the third party was driving the car, it struck 
a telegraph pole, demolishing the vehicle 
and injuring the plaintiff.' There could be no 
imputation of the negligence of the driver 
of the car to the injured party, since the evi- 
dence could not justify a finding that the 
plaintiff had any right to share in the control 
of the vehicle at the time of the accident. 
The third party was under the owner’s con- 
trol while driving —O’Hagan, appellant v. 
Byron. Pennsylvania Superior Court. Sep- 
tember 13, 1943. 18 CCH Automobile Cases 
934. 

J. Thomas Hoffman, 620 Berger Bidg., Pitts- 
burgh, Pa., for appellant. 

John H. Sorg, 3222 Grant Bldg., Pittsburgh, Pa., 
for appellee. 


UNREGISTERED VEHICLE 


(MASSACHUSETTS) 


© Nonresident plaintiffs _ 
Nonregistration as negligence 
Reciprocal driving rights 


Conceding that he negligently drove his 
automobile into the rear of the plaintiffs’ 
car, the defendant contended that their fail- 
ure to register their car in Massachusetts 
precluded them from recovering damages 
for injuries which were sustained in an ac- 
cident in Massachusetts. The plaintiffs, 
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husband and wife, carried Massachusetts 
drivers’ licenses and insurance, but their car 
had Pennsylvania license plates. They were 
ruled to be nonresidents of Massachusetts, 
since residence was temporary while the 
plaintiff husband was attending Boston 
University. Nonregistration would bar re- 
covery in this case unless it was established 
that Pennsylvania, where the plaintiffs had 
their residence, granted reciprocal rights to 
nonresidents in that state. Since the Penn- 
sylvania law exempts nonresidents from the 
registration requirements provided they 
carry insurance, Massachusetts allows a 
similar exemption as to Pennsylvania resi- 
dents. It follows that the plaintiffs’ car was 
lawfully on the road and that they were not 
contributorily negligent in not registering 
the vehicle in Massachusetts. Both the hus- 
band and the wife were allowed recovery 
against the defendant—Rummel v. Peters. 
Massachusetts Supreme Judicial Court. 
September 13, 1943. 18 CCH Automobile 
Cases 1009. 

M. Herman, for the plaintiffs. 

J, J. Finn, for the defendant. 


RAILROAD CROSSING COLLISION 


(TEXAS) 


© Use of standard equipment 
Engineer’s view obstructed 
Contributory negligence 


A passenger in an automobile was injured 
when the vehicle was struck by a train at a 
railroad crossing. The undisputed evidence 
showed that the driver of the automobile 
was not keeping a proper lookout, but the 
negligence of the driver could not be im- 
puted to the passenger. The jury’s verdict 
that the passenger was not contributorily 
negligent was sustained, there being sufh- 
cient evidence to support such a conclusion 
The construction of the train was such that 
the engineer’s view of traffic was partially 
obstructed and the jury’s finding that this 
was the proximate cause of the collision was 
proper. It was not a sufficient defense to 
contend that because the train was standard 
equipment there was no negligence as a mat- 
ter of law. Whether the use of such a train, 
whether standard equipment or not, consti- 
tuted negligence was for the jury to de- 
termine.—Wichita Valley Railway Company, 
appellant v. Durrett et al. Texas Court of 
Civil Appeals, Second Supreme Judicial 
District. September 17, 1943. 18 CCH Auto- 
mobile Cases 946. 

Barwise & Wallace, Fort Worth, Tex., Carrigan, 
Hoffman & Carrigan, Wichita Falls, Tex., for 
appellant, 

T. R. Boone, Kearby Peery, J. Walter Friberg, 
Wichita Falls, Tex., for appellees. 


SERVICE OF PROCESS 


(ILLINOIS) 


© Use of highways 
Contract of transportation 


Service of process on the Secretary of State 
under the provisions of the Illinois Motor 
Vehicle Act is only good if the injury for 
which suit is brought was incurred in con- 
nection with the use of highways. Hence, 
recovery for an accident incurred in the un- 
loading of a common carrier while on pri- 
vate property may not be commenced by 
such a service of process since the unloading 
was not incidental to the use of the highway. 
As between the shipper and the carrier, the 
unloading may have been incidental to the 
contract for the transportation of the load 
over the highway. However, the unloading 
was not incidental to the use or operation 
of the vehicle on the highway. If the opera- 
tion of the statute were extended to all acts 
incidental to a contract of transportation, 
it would give the statute a construction vio- 
lating the privileges and immunities clause 
of the Federal constitution—Brauer Ma- 
chine and Supply Co., ex rel. Bituminous 
Casualty Corp., appellant v. Parkhill Truck 
Co. Illinois Supreme Court. September 
21, 1943. 18 CCH Automobile Cases 995. 


Smith, McCullom & Riggle for appellant. 
Harvey D. McCullom, Kramer, Campbe!l, Cos- 
tello & Wiechert for appellee. 


STATUTORY POLICY 


(IOWA) 


@ Exclusion clause 
Limits on insurer’s liability 


An unattended trailer crashed into a cafe 
injuring the plaintiff patron and damaging 
property of the plaintiff operators and own- 
ers of the cafe. An exclusion clause pro- 
vided that no liability should attach unless 
any vehicle to which the trailer was at- 
tached should also be insured by the same 
insurance company. In permitting recovery 
against the insurer under a policy written 
on the trailer, the court held the exclusion 
clause inapplicable because the policy was a 
statutory policy issued in conformity with 
Iowa law. The insurer’s liability could be 
limited only by established legal liability 
of the truck owner and the maximum 
amount of the policy.—Savery vy. Kist, ap- 
pellant. Iowa Supreme Court. September 
21, 1943. 18 CCH Automobile Cases 981. 


Whitfield, Musgrave & Selvy, Des Moines, Ia., 
for appellant. 

Helsell, Burnquist & Bradshaw, Fort Dodge, Ia., 
R. Kent Martin, Atlantic, Ia., for appellee. 
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Fire and Casualty 


IN THE CURRENT PARADE OF CASES 


MMGAUEANLALLENUUNANCTAUEAAUUAUOAAEA LATTA ATTEN EAT AEA 


JEWELER’S BLOCK POLICY: 

Loss by armed robbery (Pa.) page 33. 
JEWELRY SAMPLE CASES LOST: 

Hotel owner’s liability (Cal.) page 33. 
ORAL INSURANCE CONTRACT: 

Insurer’s liability (Nev.) page 34. 
REFUSAL OF POLICY BY MORTGAGEE: 

Reasonableness of refusal ( Fla.) page 34. 


SOLE OWNERSHIP CLAUSE: 
Property held in entireties (Del.) page 34. 
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JEWELER’S BLOCK POLICY 





(PENNSYLVANIA) 


@ Warranty by insured 
Excessive value of displays 
Scope of window smashing clause 
Loss by armed robbery 


At high noon on a day just before Christ- 
mas in 1940, two robbers entered the jew- 
elry store of the insured and looted it of 
nearly all the stock. Merchandise worth 
$7,891 was taken from the show window, 
and stock worth $2,809 was taken from the 
vault. In defending a suit by the insured 
to recover the full amount of the loss under 
a jeweler’s block policy, the insurer con- 
tended that the insured had voided the policy 
by violating a warranty to limit the value of 
merchandise in his display window to $5,000. 


In allowing recovery in full by the insured, 
the court pointed out that under the appli- 
cable Pennsylvania law a warranty proper 
is limited to the warranty of an existing 
fact and will not be extended to include 
promises or agreements as to future acts. 
Breach of the latter will not be held to 
avoid the policy unless they are material to 
the risk which is insured. It was clear from 
the policy that the $5,000 limitation applied 
only to the risk of loss from window smash- 
ing or cutting. The robbers did not smash 
or cut the window. The jeweler’s promise 
to limit the value of displayed merchandise 
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to $5,000 was material to the risk of window 
smashing, “but any fancied relation between 
the proportion of the merchandise kept in 
the store window and the risk that the store 
would be robbed in a hold-up by armed 
bandits during business hours is too tenuous 
and speculative to support a finding that 
the promise is material to the risk of that 
kind of robbery.” The court concluded 
that the display of more than $5,000 in mer- 
chandise did not avoid the policy in so far 
as it insured against loss by armed robbery. 
It was erroneously concluded by the trial 
court that the policy set a limit of $5,000 
upon the insurer’s liability for loss of jew- 
elry in the show window. This limitation, 
reading the policy as a whole, only applied 
to losses from window smashing. It did 
not apply to all losses from the display 
window however incurred. And it follows 
that the jeweler was entitled to recover the 
entire amount of his loss.—Diesinger v. 
American and Foreign Insurance Company. 
United States Circuit Court of Appeals, 
Third Circuit. September 14, 1943. 4 CCH 
Fire and Casualty Cases 800. 


Joseph S. Conwell, Jr., Philadelphia, Pa., for 
Diesinger. 

Horace M. Schell, Philadelphia, Pa., for the 
insurer. 


JEWELRY SAMPLE CASES LOST 


(CALIFORNIA) 


© Statutory liability of hotel 
Notice of case contents . 
Brass checks as written receipts 


The owner of a hotel in California is not 
liable for the value of jewelry in a sales- 
man’s two sample cases placed in a vault 
by a bellboy and subsequently lost, if the 
hotel owner had no knowledge of the great 
value of the jewelry and gave no written 
receipt to the salesman. The bellboy’s as- 
sumption that the cases were jewelry sample 
cases is not knowledge of the valuable con- 
tents on the part of the hotel owner. Brass 
baggage checks for the cases do not con- 
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stitute a “consent in writing” within Section 
1859, Civil Code, to assume a liability in 
excess of $50 per bag. Nor do such checks 
constitute a “receipt in writing’ under Sec- 
tion 1860, which limits an innkeeper’s lia- 
bility, where he provides a fire-proof safe for 
his customers’ valuables, to $250, unless he 
gives the guest a receipt in writing for the 
valuables. Furthermore, in order to impose 
any liability under Section 1860, the hotel 
owner must have known that the sample 
cases contained valuable jewelry. And where 
there was no knowledge, the insurance car- 
rier, which paid the salesman’s firm $30,624.94 
under its policy, can recover only $50 for 
each bag under Section 1859.—Providence 
Washington Insurance Company, appellant v. 
Hotel Marysville, Inc. California District 
Court of Appeal, Third District. August 28, 
1943. 4 CCH Fire and Casualty Cases 804. 


Justin M. Jacobs, Loyd Hewitt, Warren A. 
Palmer, Orrick, Dahlquist, Neff & Herrington, 
for appellant. 

Rich & Weis, Richard H, Fuldge, for respondent. 


SOLE OWNERSHIP CLAUSE 


(DELAWARE) 


@ Property held in entireties 
Fire policy void 

May a husband who insures property in his 
own name, which is owned by himself and 
his wife as tenants by the entirety, recover 
for the loss of the property by fire, when 
the policy expressly provides that it shall be 
void if the interest of the insured be other 
than an unconditional and sole ownership? 
The standard insurance policy now in gen- 
eral use contains the provision that it shall 
be void if the insured is not the sole and 
unconditional owner of the property. A pro- 
vision of this character is material and bind- 
ing on both parties; and a failure to comply 
with such a provision, unless waived, will 
excuse the insurer from liability if a loss 
occurs. The authorities generally recognize 
that the reason for such a clause is to pre- 
vent a party having a contingent interest in 
property from appropriating to his own use 
the proceeds of an insurance policy taken 
upon the valuation of the entire estate, as 
if he were the sole owner, and to remove 
him from the temptation to perpetrate fraud 
and crime.—Huber, plaintiff v. Penn Mutual 
Fire Insurance Company of Chester County. 
Delaware Superior Court, New Castle County. 
August 25, 1943. 4 CCH Fire and Casualty 
Cases 802. 
Thomas Herlihy, Jr., Morris Cohen, Wilmington, 
Del., for plaintiff. 
William Prickett, Wilmington, Del., for defend- 
ant. 
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ORAL INSURANCE CONTRACT 


(NEVADA) 


@ Barn destroyed by fire 
Policy never executed 
Insurer’s liability 

No fire insurance policy was ever issued by 
the defendant insurance company upon a 
barn owned by the plaintiffs. When the 
barn was destroyed by fire, the plaintiffs 
brought suit against the insurer claiming 
that the insurer’s local agent had agreed to 
insure the barn for $4,000 for three years 
at a stated premium. But the insurer did 
not execute the policy, and therefore there 
was no basis upon which the insurer’s lia- 
bility could be predicated. The trial court 
therefore erred in awarding a judgment of 
$4,000 to the plaintiffs—Milwaukee Me- 
chanics’ Insurance Company, appellant v. 
Questa et al. United States Circuit Court 
of Appeals, Ninth Circuit. September 17, 
1943. 4 CCH Fire and Casualty Cases 809. 
Percy V. Long, Bert W. Levit, William H, Levit, 
Long & Levit, San Francisco, Cal.; Hawkins, 
Rhodes & Hawkins, Reno, Nev., for appellant. 

William S. Boyle, Reno, Nev., for appellees. 


POLICY REFUSED BY MORTGAGEE 


(FLORIDA) 
@ Tender of policy by mortgagor 
Refusal by mortgagee 
Reasonableness of refusal 


Even though a mortgagor tenders to the 
mortgagee a fire insurance policy issued by 
a responsible insurance company, the mort- 
gagor, in the absence of fraud or legal 
wrong, is not bound to accept it under a 
mortgage clause requiring that the mort- 
gaged property be insured “in a good and 
responsible company satisfactory to” the 
mortgagee. If the mortgagee’s board of 
directors has determined in good faith that 
fire insurance policies issued by a small 
class of insurers using new and untried 
methods in insuring fire risks will not be 
acceptable, such a determination is valid 
and its refusal to accept a policy issued by 
such an insurer is not arbitrary or unrea- 
sonable.—Townsend et ux., appellants v. 
First Federal Savings and Loan Associa- 
tion. Florida Supreme Court. October 1, 
1943. 4 CCH Fire and Casualty Cases 811. 
Milam, McIlvaine & Milam, for appellants. 


Cc. D. Towers, Paul Ritter, Rogers, Towers & 
Bailey, for appellee. 
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IN THE CURRENT PARADE OF CASES 


ACCIDENTAL DEATH: 
Unexplained explosion (Tenn.) 
ADVERSE CLAIM: 


Proceeds claimed by two wives 
(Texas) 


AGE OF INSURED: 
Proof of correct age (N. J.) 


BENEFICIARIES: 
Foster father of infant (Tenn.) 
Friend of insured (Texas) 


CHANGE OF BENEFICIARY: 
Incompetence of insured (Mich.) 
Testamentary change (Mich.) 

DISABILITY BENEFITS: 

Habitual drinking—Failure to file 
proofs (Mich.) 

DIVIDEND APPLICATION: 
Prevention of lapse (Pa.) 

DOUBLE INDEMNITY: 

Unexplained explosion causing death 
(Tenn.) page 35. 


FORFEITURE OF MEMBERSHIP: 
ve of insurer to give notice 
(Pa.) 


page 35. 


page 35. 
page 36. 


page 39. 
page 39. 


page 36. 
page 36. 


page 37. 


page 37. 


page 37. 


Life, Health 
and Accident 


FRAUDULENT APPLICATION: 
Heart disease concealed (Ga.) 
Prior claim denied (Cal.) 
Tuberculosis concealed (Pa.) 
— abscess concealed 

0.) 


INSURABLE INTEREST: 


Foster father of infant 
Friend as beneficiary ( 


LAPSE OF POLICY: 
Application of dividend due on 
prior policy ee) 
Failure to file proofs of disability 
Mich.) page 37. 
Forfeiture of membership without 
notice (Pa.) 


OMITTED ITEM IN SUIT: 
Failure to sue for all benefits 
(N. D.) 
REINSTATEMENT: 
Improper lumping of issues at trial 
(Texas) 
Concealment of abscess (Mo.) 


SEVEN YEAR ABSENCE: 
Presumption of death (Pa.) page 40. 
Proof that insured is living (Texas) page 40. 


page 38. 
page 38. 
page 38. 


page 40. 


Tenn.) 


page 39. 
exas) 


page 39. 


page 37. 


page 37. 


page 39. 


page 39. 
page 40. 
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ACCIDENTAL DEATH 


(TENNESSEE) 


@ Unexplained explosion—fatal burns 
Double indemnity 
Presumption of accidental death 
Burden of proof 


An unexplained explosion of a gas heater 
in a tourist cabin fatally burned the insured. 
The evidence, while showing that death was 
due to external and violent means, did not 
establish that it was due to accidental means. 
However, in such a case, proof of death 
by external and violent means raises a 
presumption of death by accidental means, 
and the burden of proving that death was 
not accidental then shifts to the insurer. 
If the insurer cannot rebut this presumption, 
it is liable to the beneficiary for the double 
indemnity.—Qualls v. Columbian Mutual 
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Life Insurance Company. Tennessee Court 
of Appeals (on rehearing). September 18, 
1943. 8 CCH Life Cases 1170. 


ADVERSE CLAIM 


(TEXAS) 


®@ Notice to insurer 
Legal wife’s claim to proceeds 
Insurable interest of putative wife 


Having had no notice of the complicated 
domestic relations of the insured and his 
first and legal wife, each of whom pursued 
new and separate marital paths following 
their separation, the insurer of the life of 
the insured under two policies of group life 
insurance paid the proceeds to the named 
beneficiary—the insured’s second wife. The 
named beneficiary was the putative wife of 
the insured with whom the insured had 
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lived for more than a decade after sepa- 
rating from his first wife. The legal or first 
wife failed to prove her status, inasmuch as 
the evidence did not preclude the possibility 
of the insured having procured a divorce 
prior to his remarriage with the beneficiary. 
The trial court was held to have correctly 
directed a verdict for the insurer in the first 
wife’s action to recover the policy proceeds. 
The first wife’s contention that the second 
wife had no insurable interest was without 
merit, since the second wife was at least 
a putative wife and, as such, she had an 
insurable interest in the life of the insured. 
And under Texas law, the payment of 
policy proceeds to the named beneficiary 
without notice of an adverse claim dis- 
charges the insurer from further liability. — 
Renchie, appellant v. John Hancock Mutual 
Life Insurance Co. Texas Court of Civil 
Appeals, September 10, 1943. 8 CCH Life 
Cases 1179. 


Graves & Collins, Fort Worth, Tex., for ap- 
pellant. 

Thompson, Walker, Smith & Shannon, Luther 
Hudson, Fort Worth, Tex., for appellee, 


AGE OF INSURED 


(NEW JERSEY) 


© Understatement of age 
Insurer’s proof of correct age 
What documents may insurer offer 
to prove correct age 


If the insured understates his age in his 
application for life insurance, what proofs 
of the correct age may the insurer intro- 
duce at the trial of an action by the bene- 
ficiary to recover death benefits? In the 
first place, the insurer may introduce the 
naturalization petition of the insured which 
sets forth the older age of the insured. 
Such a petition is admissible under the pedi- 
gree exception to the hearsay rule, which 
exception authorizes declarations about 
family history to be introduced. In the 
second place, certified transcripts of birth 
certificates of the insured’s children may 
be admitted in evidence for the purpose of 
showing the earlier birth date of the insured. 
Such transcripts are admissible under the 
federal statute providing for the introduc- 
tion of writings and records made in the 
regular course of business, and “business” 
includes the keeping of birth records by a 
state bureau of vital statistics. And finally, 
hospital records relating to the insured and 
containing an earlier birth date are also 
admissible under the federal business entry 
statute. If the jury concludes from the 
foregoing evidence that the insured under- 
stated his age, the insurer is liable only 
to the extent provided for in the policy in 
cases of understatement—for the amount of 
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insurance which the premiums paid would 
have purchased at the correct age.—Pollack 
v. Metropolitan Life Insurance Company, 
appellant. United States Circuit Court of 
Appeals, Third Circuit. September 13, 
1943. 8 CCH Life Cases 1172. 


Conover English, Newark, N. J., for appellant. 
Arthur T. Vanderbilt, Newark, N. J., for ap- 
pellee, 


CHANGE OF BENEFICIARY 


(MICHIGAN) 


@ Incompetence of insured 
Undue influence of son 


A widow, through her guardian, unsuccess- 
fully attacked the insured’s change of bene- 
ficiary from the widow to a son on the 
grounds that the insured was mentally in- 
competent at the time he effected the 
change, and that the son exercised undue 
influence over his father. Although the 
evidence was conflicting as to whether the 
insured was competent at the time he made 
his son the beneficiary, there was sufficient 
evidence from which the trial court could 
properly find that the insured was a cap- 
able and shrewd business man and fully 
competent to change the beneficiary. As- 
suming that the son’s relationship to his 
father was a fiduciary one and that the 
presumption of undue influence arose, this 
presumption was completely rebutted by 
uncontradicted evidence that the son at no 
time pursuaded the father to make the 
change. It was a purely voluntary act on 
the part of the insured who wished to com- 
pensate his son for the latter’s expenses 
incurred when the father went to live with 
the son.—LaBelle, appellant v. Fidelity Life 
Association. Michigan Supreme Court. 
September 7, 1943. 8 CCH Life Cases 1158. 
Frederic T. Haward, 717 Ford Bldg., Detroit, 
Mich.; Marr & Cahalan, 3011 Biddle Ave., 
Charles H. Swaby, Wyandotte Savings Bank 
Bldg., Wyandotte, Mich., for appellant. 
Miller, Canfield, Paddock & Stone, William J. 
Shaw, 3456 Penobscot Bldg., Detroit, Mich.; 
John A, Riordon, Fulton, Ill., for appellee. 


(MICHIGAN) 
© Testamentary change 
Policy requirements 
Approval of change by insurer 


Policy requirements for effecting a change 
in the beneficiary must be observed by the 
insured, and his failure to comply in sub- 
stantial respects with the terms of the 
policy will render inoperative his attempt 
to change the beneficiary by some other 
means. If, for example, the insured’s wife 
is the named beneficiary, and the insured 
subsequently executes a will in which he 
gives one-half of the insurance proceeds to 
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his son, the son is not entitled to any part 
of the proceeds where there was admittedly 
no compliance with a policy requirement 
that a change of beneficiary must be ap- 
proved by an officer of the insurer.— 
Dogariu, appellant v. Dogariu et al. Michi- 
gan Supreme Court. September 7, 1943. 
8 CCH Life Cases 1153. 


Gerald Kane, 1712 Buhl Bldg., Richard A. Mac- 
Rae, 605 Ford Bldg., Detroit, Mich., for appel- 
lant Joseph Dogariu, 

Emil Wm. Colombo, 2715 Barlum Tower, De- 
troit, Mich., for defendant Anna Dogariu, 
Jorgensen & Alexander, 1019-1021 Detroit Sav- 
ings Bank Bidg., Detroit, Mich., for defendant 
Union Mutual Life Insurance Company. 


DISABILITY BENEFITS 


(MICHIGAN) 


e@ Habitual drinking—Disability 
Failure to file proofs 
Excuse of incompetency 


A once competent physician became a 
drunkard and a drug addict. His guardian, 
in an action to recover disability benefits 
under lapsed policies, sought to excuse his 
ward’s failure to file proofs of disability on 
the ground of mental incompetency. It was 
ruled, however, that there was no showing 
of incompetency during the whole period 
when claim for disability benefits should 
have been made. There was no disablement 
by disease within the terms of the policy, 
and since the policy had lapsed for non- 
payment of premiums, the insurer was not 
liable to the guardian. —Gaines v. Sun Life 
Assurance Company of Canada, appellant. 
Michigan Supreme Court, September 7, 1943. 
8 CCH Life Cases 1150. 


Love & Miel, 1502 Nat'l Bank Bldg., Detroit, 
Mich., for plaintiff. 

Walters & Head, 924-928 Ford Bidg., Detroit, 
Mich., for defendant-appellant. 


DIVIDEND — APPLICATION 


(PENNSYLVANIA) 


@ Lapse for non-payment of premiums 
Application of dividend on old policy 
Acceptance of less than full premium 
Grace period 


The law is settled that an insurer cannot be 
compelled to accept less than the full pre- 
mium, or to apply a dividend for less than 
the full amount of the premium to extend 
the term of a policy for a proportionate 
period. Thus, where a policy lapsed for 
non-payment of a quarterly premium, the 
beneficiary cannot contend that the insurer 
failed to apply a dividend due from an old 
policy in partial payment of the amount 
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due on the new policy, and that although 
the dividend was insufficient to fully pay 
the premium due, the policy was kept in 
force for the proportionate part of the pre- 
mium period and that in addition to the 
pro rata extension, the policy was extended 
for the grace period provided in the policy. 
The grace period runs from the time the 
premium was due and not from the end of 
the extended period.—Bush v. The Prudential 
Insurance Company of America. United 
States District Court, Eastern District, Penn- 
sylvania. September 22, 1943. 9 CCH Life 
Cases 19. 

Raymond S. Shortledge, Henry A. Frye, Phila- 
delphia, Pa., for plaintiff. 

Kendall H, Shoyer, Philadelphia, Pa., for de- 
fendant. 


FORFEITURE OF MEMBERSHIP 


(PENNSYLVANIA) 


@ Non-payment of dues 
Dismissal from membership _ 
Failure of insurer to give notice 





An expulsion from membership in a bene- 
ficial society can be accomplished only by 
an affirmative act of the society and then 
only after notice to the member alleged 
to be in default. The reason for such notice 
lies in the fact that the defaulting member 
may either prove that he is not in arrears, 
or he may give such reason for his default 
as the society may think sufficient for rein- 
statement. When a member became insane 
and was unable to continue payments of 
dues, payments were made from a relief 
fund maintained by a beneficial society in 
accordance with the terms of its by-laws. 
The insured’s membership was summarily 
revoked by the society for non-payment of 
dues shortly before his death, despite the 
fact that the by-laws also provided that dues 
should be paid by the Supreme Treasury 
where payments from the relief fund ex- 
ceeded $200, as they did in this case. Mem- 
bership was forfeited not because the 
member was not entitled to have his dues 
paid by the society, but for the single 
reason that he had not made application 
for their payment by the society. Although 
his dismissal was in accordance with a by- 
law, it was illegal and unenforceable, and 
the beneficiary is entitled to recover the 
face amount of the benefit certificate — 
Slanina, appellant v. The Greek Catholic 
Union of Russian Brotherhoods of the 
U. S. A. Pennsylvania Superior Court. 
September 9, 1943. 8 CCH Life Cases 1148. 
Paul N. Barna, J. S. Russin, Donora, Pa., for 
appellant. 

Francis Taptich, John B, Szabo, American Bank 
Bldg., Pittsburgh, Pa., for appellee. 
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FRAUDULENT APPLICATION 


(GEORGIA) 


© Denial of heart disease 
Insurer’s liability 
Proof of moral fraud 


The application of the deceased stated that 
she had never consulted a physician for any 
complaint of the lungs or the heart. How- 
ever, deceased had regularly consulted a 
physician for two years previously for a 
coronary disease. In holding that the in- 
surer was not liable under its policy of 
life insurance issued to the diseased, the 
court stated that “the misrepresentations 
were material in that they changed the na- 
ture, extent and character of the risk. Whether 
misrepresentations are material is ordinarily 
a question for the jury, but where, as here, 
the evidence excludes every reasonable in- 
ference except that they were material, no 
issue is presented upon that point for de- 
termination by the jury; and it is not neces- 
sary for the insurance company to show 
actual moral fraud on the part of the in- 
sured.”—Gabriles v. Sun Life Assurance 
Company of Canada. Georgia Court of Ap- 
peals. September 29, 1943. 9 CCH Life 
Cases 18 

Judson Andrews, George C. Mitchell, Atlanta, 
Ga., for plaintiff. 

Grover Middlebrooks, Atlanta, Ga., for defend- 
ant. 


FRAUDULENT APPLICATION 


(CALIFORNIA) 


@ War risk insurance 
Denial of prior compensation claim 
as fraud 
Notice of prior claim 


To the question “Have you ever applied 
for (a) Government compensation?” a 
World War veteran answered “no” in his 
application for government life insurance. 
The Veterans’ Administration issued the 
policy, and later denied liability on the 
ground that the answer was false because 
the veteran had previously made application 
for compensation and disability allowance, 
which had been denied. On the first appeal 
from a judgment granting the veteran’s 
widow the right to recover the proceeds 
of the policy, the appellate court affirmed 
the judgment saying that the Veterans’ Ad- 
ministration could not have been deceived 
by the answer inasmuch as the Administra- 
tion had in its files the prior claim applica- 
tion of the veteran, and, therefore, it had 
actual notice. 


On the second appeal by the government, 
it was urged that it could not be charged 
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with notice of the prior claim because of 
the administrative difficulty in examining 
its files in the compensation section to de- 
termine whether or not the applicant had 
correctly answered the question. In dis- 
missing this appeal, the court stated that: 
“There should be no such administrative 
difficulty if the files are properly kept. If 
they are not, such failure should not preju- 
dice the veteran’s widow any more than it 
would prejudice a widow suing the Equit- 
able Life Insurance Company with a vastly 
greater volume of life insurance and 
compensation business than that of the 
Veterans’ Administration.” United States, 
appellant v. Kelley. United States Circuit 
Court of Appeals, Ninth Circuit. September 
7, 1943. 9 CCH Life Cases 1. 

Francis M. Shea, Asst. Atty. General, Lester P. 
Schoene, Director, Bureau of War Risk Litiga- 
tion, Wilbur C, Pickett, Asst, Director, Keith L, 
Seegmiller, Atty. Dept. of Justice, Washington, 
D. C.; Charles H. Carr, U. S. Atty., Daniel 
Dillon, Atty., Dept. of Justice, Los Angeles, 
Cal., for appellant. 

Sylvester Hoffmann, Los Angeles, Cal., for ap- 
pellee, 


FRAUDULENT APPLICATION 


(PENNSYLVANIA) 


© Concealment of tuberculosis 
Failure to answer questions 
Illiteracy no excuse 


An insurer is liable only to the extent of 
premiums actually paid on industrial poli- 
cies issued to an insured who died of tuber- 
culosis and who did not disclose the presence 
of this disease when making out his appli- 
cation for insurance. The application con- 
tained the question: “I have not suffered 
from tuberculosis or received hospital treat- 
ments, except The insured, 
who could not read, left this question un- 
answered. Hospital records proved that he 
had been hospitalized prior to his execution 
of the application, and that tuberculosis was 
suspected. His failure to answer this ques- 
tion constituted a fraud on the insurer, and 
the fact that he could not read is immaterial. 
The court pointed out that he was under 
a duty to answer the questions truthfully, 
and he should have demanded that the 
question be read to him. —Richardson v. 
Alta Life Insurance Company, appellant. 
Pennsylvania Superior Court, September 9, 
1943. 8 CCH Life Cases 1161. 

Daniel H. Gibson, Rose & Eichenauer, 707 Oliver 
Building, Pittsburgh, Pa., for appellant. 

L. Pat McGrath, 609 Plaza Building, Pittsburgh, 
Pa., for appellee. 
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INSURABLE INTEREST 


(TEXAS) 


@ Friend as beneficiar 
Insurer’s rules for designation 


The constitution, laws and by-laws of the 
insurer placed no limitations whatsoever on 
the right of an insured member to designate 
a beneficiary. There could be no objection, 
therefore, to the insured designating a friend 
as the beneficiary. The widow of the in- 
sured sought to recover the insurance pro- 
ceeds, which the insurer had already paid 
to the friend of the insured, on the grounds 
that the friend was an illegal and unauthor- 
ized beneficiary. She contended that there 
was a debtor-creditor relationship between 
the insured and the beneficiary, and that 
payment of the proceeds to the beneficiary 
constituted an appropriation of insurance 
funds to a debt of the insured in violation 
of the statute. But since the jury found 
that there was no such relationship, her 
argument was without merit, and the in- 
surer’s liability was discharged. —Welch, 
appellant v. W. O. W. Life Insurance So- 
ciety. Texas Court of Civil, Appeals. Sep- 
tember 3, 1943. 8 CCH Life Cases 1163. 


James E. Faulkner, R. M. Allen, Henderson, 
Texas, for appellant. 

Norman M. West, of Baker, Botts, Andrews & 
Wharton, Houston, Texas, for appellee. 


INSURABLE INTEREST 


(TENNESSEE) 


@ Infant living with foster father 
Foster father as beneficiary 
Facility of payment clause construed 
Policy void as wager 


A two-year old orphan and his aunt were 
asked to make their home with a man who 
was not related. The orphan’s life was 
insured in a policy which named the foster 
father as beneficiary. In a suit for the cash 
surrender value of the policy, the foster 
father contended that the insurer’s agent 
had assured him that if he paid all the 
premiums, the surrender value would be 
payable to him. A facility of payment 
clause authorized the insurer to pay “any 
other person appearing to said Company 
to be equitably entitled to the same by 
reason of having incurred expenses on be- 
half of the Insured . . .” The court up- 
held the insurer’s contention that if it be 
held to have exercised its option and made 
plaintiff the beneficiary, the result would 
be that the policy was void as al wager, 
because the beneficiary had no insurable 
interest in the life of the insured.—Metro- 
politan Life Insurance Company, plaintiff 
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in error v. Bender. Tennessee Court of 
Appeals. September 18, 1943. 8 CCH Life 
Cases 1168. 

Moore & Ewing, Nashville, Tenn., for plaintiff 
in error. 

Joseph L. Lackey, Nashville, Tenn., for de- 
fendant in error. 


OMITTED ITEM IN SUIT 


(NORTH DAKOTA) 


@ Res judicata 
Policy benefit not sued for 
Recovery in later suit 

“This proceeding seems to be inspired by 
Banquo’s ghost, for here we have an appeal 
from an order sustaining a demurrer to a 
complaint, which sets forth that in January, 
1928, one Henry J. Jacobson was insured 
by the defendant company against loss of 
life by accident, that he died July 23, 1938, 
that action was heretofore brought upon 
the policy, recovery had thereon, the judg- 
ment paid, and now the matter appears in 
this court for the fourth time.” The plaintiff, 
in her prior action, overlooked the fact that 
the policy paid $200 for each year’s renewal 
and she did not seek recovery of this amount 
in her first action. Her present suit was dis- 
missed by the court because she should 
have included this sum in her first action, 
and failing this, the prior judgment was 
res judicata, and the insurer is not liable. 
Her failure to include the $200 in the prior 
suit was due solely to her neglect, not in 
any way induced by the insurer, nor by 
the format of the policy.—Jacobson, appel- 
lant v. Mutual Benefit Health and Accident 
Association. North Dakota Supreme Court. 
September 28, 1943. 9 CCH Life Cases 21. 
J. K. Murray, Bismarck, N. D., for appellant. 

Zuger & Zuger, Bismarck, N. D., for respondent. 


REINSTATEMENT 


(TEXAS) 


@ Improper lumping of issues 
Forfeiture for non-payment 
Tender of premiums due 
Insurer’s refusal to reinstate 
The insurer refused to reinstate a burial 
insurance certificate, contending that the 
August, 1940, premium, as well as later 
premiums, were not paid, and that it had 
refused tender of delinquent dues on the 
ground that the insured was in bad health. 
The beneficiary, on the other hand, produced 
signed receipts showing payments on July 
29, 1940, and November 25, 1940, the lat- 
ter receipt showing that the certificate was 
paid up beyond the time of the insured’s 
death. The trial court submitted the case 
on one special issue to the jury as follows: 
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“Do you find from a preponderance of the evi- 
dence that the burial certificate in question, 
issued to F. W. Wheeler, was delinquent in 
August, 1940?"" 


This was error. It was improper for the 
court to lump all of the issues thus tendered 
into one inquiry and to ask the jury in one 
question whether the certificate was delin- 
quent on August, 1940, without giving any 
explanatory instructions as to the meaning 
of the term “delinquent” or as to what facts 
would in law constitute delinquency on the 
part of the insured—Dorsey Burial Asso- 
ciation, appellant v. Wheeler. Texas Court 
of Civi] Appeals, Tenth Supreme Judicial 
District. September 30, 1943. 9 CCH Life 
Cases 26. 

Cecil R. Glass, Marlin, Tex., for appellant. 
Geppert & Victery, Teague, Tex., for appellee. 


PRESUMPTION OF DEATH 


(PENNSYLVANIA) 


@ Presumption of death 
Unexplained absence 
Proof of embezzlement 


Death is usually presumed in the case of 
an insured whose absence continues un- 
explained for seven or more years. If the 
insured has embezzled funds, however, his 
criminal act overcomes this presumption, 
and his unexplained absence for seven years 
does not give rise to a presumption of 
death. Where there is some evidence of 
embezzlement, but the trial court decides 
that the insured might have taken funds 
which were owing to him, such a finding 
will not be disturbed on appeal, and if a 
seven yen period has elapsed from the 
time the insured disappeared, the wife of 
the insured may recover the amount of 
the policy from the insurer—McNulty v. 
General American Life Insurance Company, 
appellant. Pennsylvania Superior Court. 
September 9, 1943. 8 CCH Life Cases 1145. 
P. K. Motheral, 747 Union Trust Building, 
Pittsburgh, Pa., for appellant. 

G. Richard Klare, for appellee. 


PROOF OF INSURED’S EXISTENCE 


(TEXAS) 


© Presumption of death | 
Proof that insured is living 


A beneficiary claiming the proceeds of a life 
insurance policy on the ground that the 
insured had left Fort Worth, Texas, in 
1934, and had not been heard from since, 
was confronted at the trial with four deposi- 
tions of persons who had seen and talked 
with the insured in Los Angeles in 1940 
and 1941. The claimant’s sole attack on 
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this positive proof obtained by the insurance 
company was the suggestion that it was 
exceedingly strange how the insurance com- 
pany was able to find these four witnesses 
among several hundred thousand people and 
produce their testimony in court. But the 
court concluded that “it is useless to specu- 
late here concerning the manner in which 
the defendant located the four witnesses.” 
The witnesses were positive in their identi- 
fication and each one gave a plausible ex- 
planation of his presence in Los Angeles, 
and each fixed the date of seeing the insured 
in a plausible manner. It would be unrea- 
sonable not to give effect to such disinter- 
ested and positive proof as conclusive. The 
insurer, having fully rebutted the presump- 
tion of the insured’s death, is not liable to 
the beneficary—Mutual Life Insurance 
Company of New York, appellant v. Bur- 
gess. Texas Court of Civil Appeals. Sep- 
tember 17, 1943. 8 CCH Life Cases 1177. 
Locke, Locke, Dyer & Purnell, McGillivray, 
Muse, Dallas, Tex., for appellant, 

Benson & Benson, Bowie, Tex., for appellee. 


TESTIMONY OF PHYSICIAN 


(MISSOURI) 


e@ Reinstatement—Proof of death 
Concealment of fatal abscess 
Privileged communications 


The principal problem involved in an insur- 
ance company’s successful attempt to avoid 
liability on a reinstated policy related to the 
admissibility in evidence of proof that the 
insured, in her application for reinstatement, 
had falsely stated that she was in good 
health at such time. The insurer’s evidence 
showed that the insured, prior to her ap- 
plication for reinstatement, entered a hos- 
pital for treatment of a tubo-ovarian abscess 
and that this affliction was the cause of a 
general peritonitis from which the insured 
died in less than two months after admis- 
sion to the hospital. The hospital records 
of the case were lost, but an employee 
found an index card relating to the case. 
Although this card was the best evidence, 
it was nevertheless inadmissible because it 
contained information constituting a confi- 
dential communication between physician 
and patient. However, the testimony of the 
attending physician, whose proofs of death 
were based not solely upon the hospital 
records but upon his independent recollec- 
tion of the case and a subsequently per- 
formed autopsy, was admissible to prove 
the insurer’s contention of fraud. The 
beneficiary’s objection to this testimony on 
the grounds that it was a privileged com- 


(Continued on page 55) 
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Including . . . 
Property Damage and 
Personal Injury Cases 
Not Involving Policy 
Contracts or Automobiles 


Negligence 


Other than Automobile 


66a 


IN THE CURRENT PARADE OF CASES w yuyunnuznnnvanunutuanantynsnreauuuauatn Una navauazenenaugenuavauaneuennaacauaennaeenngeageraaunggeesaere ee 


CAUSTIC SODA BURN: 
Contributory negligence (N. C.) 


CHARITABLE CORPORATION'S 
LIABILITY: 
Visitor’s fall from carriage (Mich.) page 41. 


COLLAPSE OF THEATRE SEAT: 
Contributory negligence (Mass.) page 46. 


DEFECTIVE THEATRE SEAT BRACE: 
Owner’s liability (Mass.) page 46. 


DEFECTIVELY INSTALLED STOKER: 
Inspection of company records 
(Mo.) page 42. 


DISCOVERED PERIL: 
Motorman’s negligence (Pa.) 


EJECTMENT FROM AIRPLANE: 
Carrier’s liability (Ga.) 


EXPLOSION OF MACHINE: 
Landlord’s liability (Mass.) 


EXPLOSION OF STOVE: 
Installing company’s liability 
( Mass.) page 43. 


FALL FROM STEPLADDER: 
“Simple tool” rule (Utah) 


FALL IN THEATRE AISLE: 
Defective step (Ia.) 


page 42. 


page 42. 


page 42. 


page 42. 


page 44. 


page 46. 


FALL ON SIDEWALK: 
Hole in sidewalk (Ga.) page 43 
Oil on sidewalk ( Mass.) page 43. 
“Trivial defect” rule (Okla.) page 43. 
FALL ON SLIPPERY FLOOR: 
Polished store floor (N. J.) paye 44 


FEDERAL JURISDICTION: 
Amount in controversy (N. J.) page 44 


INJURY IN CITY HALL: 

City’s liability (Ohio) page 45 
LAST CLEAR CHANCE DOCTRINE: 

Person on track (N. C.) page 43 
PLASTIC SURGERY: 

Malpractice (Cal.) page 45. 
SCHOOL DISTRICT’S LIABILITY: 

Minor injured on saw (Cal.) page 44. 
SIDEWALK INJURIES: 

Hole in sidewalk (Ga.) page 43 

Oil on walk ( Mass.) page 43 

“Trivial defect” rule (Okla.) page 43 


TELEGRAM NOT DELIVERED: 
Damages for pain and anguish (Fla.) page 45. 


THEATRE INJURIES: 
Collapse of seat (Mass.) page 46 
Defective seat brace (Mass.) page 46 
Fall in aisle (la.) page 46. 


TOBOGGAN SLIDE INJURY: 
Proprietors’ liability (Ill.) page 46 
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CHARITABLE CORPORATION’S 
LIABILITY 


(MICHIGAN) 


@ Fall from carriage 
Public liability insurance carried 
Charitable corporation not liable 


It is well settled in Michigan that eleemosy- 
nary institutions are exempt from liability for 
injuries caused by their servants, unless they 
are negligent in the selection and retention 
of employees and the instrumentalities used 
by them in carrying on and furthering their 
benevolent purposes. If there is no showing 
of negligence on the part of a charitable 
corporation in hiring employees to operate 
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horse-drawn vehicles on the grounds, or in 
maintaining the carriages, it is not liable for 
injuries sustained by a visitor to the grounds 
when the horse bolted as she was alighting 
from the carriage. The fact that a small fee 
was charged visitors does not change the 
corporation’s charitable status since profit 
or income was not the motive of the cor- 
poration. Nor does the fact that the cor- 
poration carried liability insurance so change 
its status as to make it liable for injuries for 
which it would not otherwise be liable. — 
DeGroot, appellant v. The Edison Institute. 
Michigan Supreme Court. September 7, 1943. 
9 CCH Negligence Cases 649. 


William J. Eggenberger, 1615 Dime Bldg., De- 
troit, Mich., for appellant. 

Frederick J. Ward, 1117 Dime Blidg., Detroit, 
Mich., for appellee, 
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CAUSTIC SODA BURN 


(NORTH CAROLINA) 


© Contributory negligence 
Safe place to work 
No assistants supplied 


Caustic soda was blown back upon the driver 
of a truck after he had finished unloading 
a truckload of soda at the receiving tank of 
the defendant, and had disconnected the 
hose. In denying the right of the driver to 
recover damages against the defendant com- 
pany, the court ruled that the driver was 
contributorily negligent in handling the hose. 
His argument that sufficient help should 
have been furnished him was without merit 
since he knew there were no assistants to 
help him. He also knew that there was no 
water at hand to wash off any soda that 
might come in contact with his body and he 
could not complain that the defendant did 
not furnish a safe place in which to work. 
The driver’s failure to use due care in the 
performance of hazardous work bars recov- 
ery.—Morrison, appellant v. Cannon Mills 
Company. North Carolina Supreme Court. 
September 22, 1943. 9 CCH Negligence 
Cases 681. 

Guy Weaver, for plaintiff-appellant. 

Smathers & Meekins, for defendant. 


DEFECTIVELY INSTALLED STOKER 


(MISSOURI) 


© Proof of defective installation 

Right to inspect company records 

Jurisdiction of trial judge 
A housewife cannot be expected to have 
technical knowledge concerning mechanical 
stokers. If the company which installed the 
stoker has in its files detailed records of the 
installation and subsequent service calls 
made in response to complaints of defective 
installation, the trial court has jurisdiction 
to allow the housewife to inspect such rec- 
ords of the company and its parent since 
they are material to her case against the 
company for damages caused by a fire which 
she alleged was due to the improper installa- 
tion.—State of Missouri ex rel. Iron Fire- 
man Corporation, relator v. Ward. Missouri 
Supreme Court. September 7, 1943. 9 CCH 
Negligence Cases 647. 


DISCOVERED PERIL 


(PENNSYLVANIA) 


@ Child caught on train trestle 
Failure of motorman to stop 
anton negligence 


If a motorman of a car operated by the de- 
fendant railway company saw a child caught 
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in the ties of a bridge, and, knowing that she 
had no chance to escape the oncoming car, 
did nothing to slacken speed to avoid strik- 
ing the child when he could have stopped in 
time to avoid injury, he is guilty of wanton 
negligence. It is for the jury to determine 
whether or not he could have stopped the 
car, and since there was evidence to support 
a jury finding of wanton negligence, a verdict 
of $800 for the death of the child was proper. 
—Dick v. West Penn Railways Company, ap- 
pellant. Pennsylvania Superior Court, Pitts- 
burgh District. September 9, 1943. 9 CCH 
Negligence Cases 661. 

Smith, Best & Horn, Greensburg, Pa., for ap- 
pellant. 

Edward G. Bauer, John W. Pollins, Avra N. 
Pershing, Jr., Greensburg, Pa., for appellee. 


EJECTMENT FROM AIRPLANE 


(GEORGIA) 


@ Passenger ejected from plane 
Carrier’s liability 
Punitive damages 


At the suggestion of the stewardess, the 
plaintiff left the plane on which he was 
travelling, at an intermediate point en route 
to his destination. While he was waiting 
to reboard the plane his baggage was taken 
off, and he was told that he could not re- 
enter the plane to continue his journey. He 
was not told that his seat was needed for 
military or government passengers. For his 
wrongful ejectment from a common carrier, 
and its failure to carry out its contract to 
carry him to his destination, the plaintiff 
could recover actual and exemplary damages. 
—Delta Air Corporation v. Porter, plaintiff. 
Georgia Court of Appeals. September 25, 
1943. 9 CCH Negligence Cases 721. 
Lindley W. Camp, Atlanta, Ga., for plaintiff. 


James A, Branch, Thomas B, Branch, Jr., At- 
lanta, Ga., for defendant. 


EXPLOSION OF MACHINE 


(MASSACHUSETTS) 


@ Landlord’s liability 
Independent contractor 


A tenant’s wife was injured and his mother-in- 
law was killed by the explosion of a wallpaper 
removing machine which was negligently 
operated by a decorator hired by the land- 
lord. There was no liability on the part of 
the landlord. The decorator was an inde- 
pendent contractor and not the servant of 
the landlord. And since the machine was 
not inherently dangerous, the case did not 
fall within the principle that one who con- 
tracts for the doing by another of work of 
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an inherently dangerous character, such as 
blasting or burning, under circumstances in 
which the injury to others is practically 
certain unless proper precautions are taken, 
is not absolved from liability by employing 
in the exercise of due care a suitable in- 
dependent contractor to do the work.—Ber- 
man v. Greenberg. Massachusetts Supreme 
Judicial Court. September 14, 1943. 9 CCH 
Negligence Cases 741. 

H. R, Sher, for plaintiffs. 

M. J. Rubin, J. C. McDonald, for defendant. 


EXPLOSION OF STOVE 


(MASSACHUSETTS) 


¢ Installing company’s liability 
No discoverable defects 
Res ipsa loquitur 


A gas stove was installed by the defendant 
in the plaintiff's kitchen. When the defend- 
ant examined the stove two weeks later, 
upon the plaintiff's complaint that loud noises 
came from the stove and some of the enamel 
was chipping off, no repairs were made. 
There was no evidence of any defect in 
the stove, and no discoverable cause of the 
explosion which ocurred a few days after 
the defendant’s examination. No recovery 
for personal injuries and property damage 
was allowed the plaintiff in her suit against 
the defendant. The defendant did not make 
the stove, and the mere happening of the 
accident did not warrant an inference that 
the defendant was negligent. The doctrine 
of res ipsa loquitur was inapplicable because 
the defendant did not have exclusive control 
of the appliance—McCabe v. Boston Con- 
solidated Gas Company. Massachusetts Su- 
preme Judicial Court. September 13, 1943. 
9 CCH Negligence Cases 738. 


J. W. Blakeney, Jr., for plaintiff. 
R. W. Cornell, for defendant. 


FALL ON SIDEWALK 


(OKLAHOMA) 


© Pedestrian injured 

Municipality’s liability 

“Trivial defect” rule 
There is no question of fact as to a munici- 
pality’s negligence in maintaining a sidewalk 
where the defect causing the injury is so 
slight or trivial that careful and prudent 
men would agree that the defect did not con- 
stitute a menace to the travelling public. In 
such a case the city’s negligence need not be 
submitted to a jury. If, on the other hand, 
there is a large V shaped piece missing from 
the sidewalk, and a pedestrian is injured by 
stepping into the shallow hole thus created, 
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the drop from the pavement would not nor- 
mally be expected, and it is debatable whether 
or not such a defect constituted a menace 
to pedestrians. Under such circumstances it 
was held that the question of negligence was 
properly submitted to the jury, and a verdict 
for the injured pedestrian will not be set 
aside on the ground that the trial court should 
have applied the “trivial defect” rule and 
given judgment for the city—City of Guy- 
mon, Oklahoma, plaintiff in error v. Eaton. 
Oklahoma Supreme Court. September 21, 
1943. 9 CCH Negligence Cases 686. 

Vincent Dale, City Attorney, Grester H, Lamar, 
Guymon, Okla., Beth Dale, Beaver, Okla., for 
plaintiff in error. 

F. C. Swindell, Tulsa, Okla., Hughes & Dickson, 
Guymon, Okla., for defendant in error. 


FALL ON SIDEWALK 


(GEORGIA) 


@ Hole in sidewalk 
Negligence of city 
Amount of damages 


The shadow of a light post and the crowded 
condition of the sidewalk prevented a pedes- 
trian from seeing a hole in the sidewalk. 
Her recovery against the city of $800 for 
injuries sustained when she stepped into 
the hole was held to be reasonable. It 
was not improper for the jury to consider 
any future pain and suffering that the plain- 
tiff might suffer, although her petition con- 
tained no specific claim for such damages. 
The court concluded that the hole had ex- 
isted a sufficiently long time to put the city 
on notice of its existence, and the city was 
negligent in not repairing the sidewalk.— 
City of Camilla vy. May, plaintiff. Georgia 
Court of Appeals. September 25, 1943. 9 
CCH Negligence Cases 717. 

Frank S. Twitty, Camilla, Ga., for plaintiff. 


Robert B. Short, Newton, Ga., Robert Culpep- 
per, Jr., Camilla, Ga., for defendant. 


FALL ON SIDEWALK 


(MASSACHUSETTS) 


© Oil deposit from filling station 
Negligence of owner 
Although the sidewalk upon which the plain- 
tiff pedestrian fell was wet from rain, there 
was evidence from which a jury could prop- 
erly find that she had slipped on an oily 
substance negligently left on the walk by 
the defendant owner of the nearby filling 
station. Because of the owner’s failure to 
maintain the filling station sidewalk in a 
safe condition, the plaintiff recovered for 
the injuries which she sustained, and the 
defendant was not entitled to a directed 
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verdict.—Fitzgerald v. McClymont. Massa- 
chusetts Supreme Judicial Court. Septem- 
ber 13, 1943. 9 CCH Negligence Cases 737. 


E. J. Sullivan, for defendant. 
T. B. Shea, for plaintiff. 


FALL ON SLIPPERY FLOOR 


(NEW JERSEY) 


e Negligently maintained floor 
Customer’s contributory negligence 
Issues of negligence for jury 


Despite her care in walking upon a floor in 
the defendant’s store which was admittedly 
“unusually slippery” and “highly polished”, 
the plaintiff slipped and fell down, causing 
the injuries for which recovery was sought 
in a suit against the lessee of the store. The 
lessor was granted a nonsuit. In view of 
the very slippery condition of the floor, and 
the fact that the defendant’s attention had 
been called to this condition by another 
patron, the question of negligence was for 
the jury, and the trial court properly refused 
the defendant’s motions for a nonsuit and 
directed verdict. The question of the plain- 
tiff’s contributory negligence, too, was for 
the jury. Although she saw the condition of 
the floor she might reasonably assume that 
it was safe to walk upon, and the jury could 
so find. She was not negligent as a matter 
of law, and the judgment below allowing 
damages of $1,250 was proper.—Shipp v. 
Thirty-Second Street Corporation et al. 
New Jersey Court of Errors and Appeals. 
September 16, 1943. 9 CCH Negligence 
Cases 679. 


Lum, Fairlie & Wachenfeld, Charles S, Barrett, 
Jr., for respondent. 

Coult, Satz, Morse & Coult, Joseph Coult, for 
appellant lessee. 


FALL FROM STEPLADDER 


(UTAH) 


© Duty of employer to employee 
“Simple tool” rule applied 


After carefully inspecting a stepladder be- 
longing to the defendant Town Club, an in- 
terior decorator who was hanging drapes in 
the club mounted the stepladder to install 
some brackets. He installed two brackets, 
moving the ladder for the second installation. 
The ladder was moved in order to install a 
third bracket, and the decorator, after climb- 
ing to the top, fell when the ladder spread. 
Recovery against the club was denied under 
the so-called “simple tool and appliance” rule. 
A stepladder is in the class of ordinary tools, 
and when an employee uses it in the course 
of his usual employment he is chargeable 
with knowledge equal to his employer of all 
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obvious and discoverable defects. The club 
was entitled to a directed verdict in its favor. 
—Proctor v. Town Club, Inc., appellant. 
Utah Supreme Court. September 20, 1943. 
9 CCH Negligence Cases 675. 


F. Henri Henroid, Continental Bank Bidg., Salt 
Lake City, Utah, for respondent. 

Judd, Ray, Quinney & Nebeker, Kearns Bldg., 
Beverly S. Clendenin, Continental Bank Bidg., 
Salt Lake City, Utah, for appellant. 


FEDERAL JURISDICTION 


(NEW JERSEY) 


e Fall on hotel premises 
Husband’s and wife’s demands 
Amount in controversy 


Both the husband and wife sought damages 
of $2,500 each in an action against the de- 
fendants for personal injuries sustained on 
hotel premises operated by the defendants 
in Cape May County, New Jersey. The 
plaintiffs were residents of Pennsylvania. 
Defendants petitioned for removal of the 
action to a federal court on the grounds that 
more than $3,000 was involved. Since each 
plaintiff had a separate and distinct demand, 
it was held essential for the purposes of 
invoking federal jurisdiction that each de- 
mand be for an amount in excess of $3,000. 
Because each demand in this case was less 
than this amount, defendant’s petition was 
denied.—Blanken et al., plaintiffs v. Braslow 
et al. New Jersey Supreme Court. Septem- 
ber 14, 1943. 9 CCH Negligence Cases 740. 
T. Millet Hand, 31 Perry St., Cape May City, 
N. J., for plaintiffs. 

DeBrier & Shahadi, Guarantee Trust Bldg., At- 
lantic City, N. J., for defendants, 


SCHOOL DISTRICT'S LIABILITY 


(CALIFORNIA) 


© Notice of claim 
Student injured on power saw 
Failure to use guard 
Sufficiency of notice of claim 
Jury’s consideration of insurance 


A California statute permits recovery against 
a school district for its negligence, and re- 
quires the claimant to file a verified claim 
which “shall specify the name and address 
of the claimant, the date and place of the 
accident and the extent of the injuries or 
damage received.” Under this statute a 
father and his minor son recovered $266.52 
and $750, respectively, for injuries sustained 
by the son while operating a power saw in 
a high school. The boy was not guilty of 
contributory negligence because he did not 
use the guard, since he had no instruction 
in using the unguarded saw and the in- 
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structor frequently used the saw before the 
class without the guard. The claim filed 
was not defective for failure to specify the 
home address. It set forth the county and 
school which gave the district sufficient in- 
formation to investigate the injury. And 
the court assumed that the jury followed 
the trial judge’s instructions to disregard. 
There were no prejudicial errors in the 
instructions to the jury or the jury’s conduct 
in considering insurance.—Ridge et al., ap- 
pellants v. Boulder Creek Union Junior- 
Senior High School District of Santa Cruz 
County. California District Court of Appeal, 
First District. September 14, 1943. 9 CCH 
Negligence Cases 712. 

Rittenhouse & Rittenhouse, W. A. Deans, for 
plaintiffs. 

Benjamin B. Knight, Dist. Atty., Murphy & 
Hall, for defendant. 


INJURY IN CITY HALL 


(OHIO) 
@ Municipality’s liability 
Governmental capacity 
If a city hall is being operated by the city 
in its governmental capacity—and the loca- 
tion in the hall of offices of the municipal 
water works and light plant is insufficient to 
change this capacity to a proprietary capa- 
city—the city is not liable for injuries sus- 
tained by a person because of a defective 
railing in the building, and who was not in 
the building to transact business with either 
the water works or light department.—Huff- 
man, appellant v. City of Columbus. Ohio 


Court of Appeals, Franklin County. Sep- 
tember 27, 1943. 9 CCH Negligence Cases 725. 


Randolph W. Walton, 30 E. Broad St., Colum- 
bus, Ohio, for appellant. 

John L. Davies, City Atty., Baxter Evans, Asst. 
City Atty., Richard W. Gordon, Asst. City 
Atty., City Hall, Columbus, Ohio, for appellee. 


PLASTIC SURGERY 


(CALIFORNIA) 


@ Malpractice by plastic surgeon 
Unsanitary operating procedure 
Unauthorized surgery 


Five thousand dollars was the amount re- 
covered by the plaintiff against a plastic 
surgeon in an action for malpractice in per- 
forming a submucous resection. There was 
evidence that an infection of the nose was 
due to unsanitary methods employed by the 
surgeon in his office, that too much tissue 
had been removed from the nose in an 
unauthorized attempt to straighten it, and 
that there was negligence in attempting to 
perform a second operation when there was 
an infected condition present.—Soest v. 
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Balsinger, appellant. California District Court 
of Appeal, Second District. September 13, 
1943. 9 CCH Negligence Cases 728. 


A, Brigham Rose, for appellant. 
Boyd Barrington, George N. Foster, Charles L. 
Nichols, for respondent. 


LAST CLEAR CHANCE DOCTRINE 


(NORTH CAROLINA) 


e Train striking plaintiff 
Evidence as to helplessness 
Inapplicability of doctrine 


The doctrine of last clear chance does not 
apply in a case where there is no evidence 
that the plaintiff, who was struck by a train, 
was in such a helpless condition that he 
could not leave the track in time to avoid 
being struck by the train. .In such a case 
the engineer has the right to assume until 
the moment of impact that the plaintiff will 
move and avoid injury.—Battle, appellant v. 
Southern Railway Company et al. North 
Carolina Supreme Court. September 22, 
1943. 9 CCH Negligence Cases 693. 


Stillwell & Stillwell, Don C, Young, for plaintiff- 
appellant. 

W. T. Joyner, Jones, Ward & Jones, for de- 
fendants-appellees. 


TELEGRAM NOT DELIVERED 


(FLORIDA) 


e@ Damages for pain and anguish 
Absence of attorney 
Denial of due process 


Pain and anguish resulting from the failure 
to deliver promptly a telegram are proper 
elements of damage under a Florida Statute 
for which recovery may be had. Either the 
sender or the receiver of the telegram may 
recover, even though the telegraph com- 
pany is guilty of nothing more than simple 
negligence in failing to transmit or deliver 
the message promptly. But the Florida law 
permits only the recovery of compensatory 
damages, and not punitive damages. A ver- 
dict of $1250 against the telegraph company 
will be set aside where it appears its coun- 
sel, because of excusable illness, did not 
know of the trial until the morning it was 
scheduled to be heard and the defendant tele- 
graph company was not represented by coun- 
sel. Defendant was entitled to introduce 
rebuttal testimony, and failure of the court 
below to grant this right constituted a denial 
of due process.—Western Union Telegraph 
Company, petitioner v. Suit. Florida Su- 
preme Court. September 21, 1943. 9 CCH 
Negligence Cases 709. 

Edward H, Copeland, J. Julien Southerland, for 
petitioner, 

Lyle D. Holcomb, for respondent. 
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THEATRE PATRON INJURED 


(IOWA) 


@ Fall in aisle 
Defective construction 
Contributory negligence 
Errors by trial court 


A difference in floor levels between an aisle 
in a theatre and the floor between the rows 
of seats caused the plaintiff patron to fall as 
she was leaving her seat. There was a sharp 
conflict in the evidence as to whether the 
step into the principal aisle was sufficiently 
illuminated or marked so that a patron, dur- 
ing the showing of a picture, could see the 
step when leaving the seat. There was no 
verbal warning given the patron by the 
usher, Under such circumstances the de- 
fendant theatre owner was not entitled to a 
directed verdict since the issues of negli- 
gence and contributory negligence, and 
questions of faulty construction, insufficient 
lighting, and lack of warning were properly 
for the jury; and the trial court did not err 
in denying the defendant’s motion for a 
directed verdict. 

However, the tria] court committed several 
errors for which its judgment for the de- 
fendant was reversed. In the first place, the 
trial court should have instructed the jury 
on the issue of the theatre owner’s failure to 
give any notice or warning of the step. Fail- 
ure to do so was prejudicial error. In the 
second place, the jury should have been in- 
structed that the patron was entitled to as- 
sume that the theatre owner had exercised 
reasonable care to make its theatre safe, and 
that it would have warned the patron of any 
obstruction or other dangers. Failure to 
give this instruction was particularly preju- 
dicial on the issue of contributory negligence. 
Finally, the jury should have been permitted 
to consider the fact that the step was re- 
moved after the accident and the theatre 
owner’s contention that the step was neces- 
sary and was approved construction —LaSell, 
appellant v. Tri-States Theatre Corporation. 
Iowa Supreme Court. September 21, 1943. 
9 CCH Negligence Cases 694. 
Putnam, Putnam, Fillmore & 
Moines, Ia., for appellant. 


Miller, Huebner & Miller, Des Moines, Ia., for 
appellee. 


THEATRE PATRON INJURED 


(MASSACHUSETTS) 


® Defective back in seat 
Theatre owner’s liability 


While sitting in the defendant’s theatre, the 
ea patron shifted her weight and leaned 
ack against her chair. As she did so an 
iron brace on the back of the chair broke, 


itnam, Des 
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the patron was precipitated backward against 
another patron, and she sustained injuries 
for which recovery was sought against the 
theatre owner. The duty of the defendant 
was to use reasonable care to maintain the 
seat in a reasonably safe condition for the 
use of its patrons. The jury rightly could 
infer from the facts here involved that the 
defendant's failure to discover and remedy 
the defect was due to negligence; therefore, 
plaintiff could recover.—Bell v. Dorchester 
Theatre Company. Massachusetts Supreme 
Judicial Court. September 14, 1943. 9 CCH 
Negligence Cases 743. 


E. C. Park, for defendant. 
H, F. Tracy, F. D. Branca, for plaintiff. 


THEATRE PATRON INJURED 


(MASSACHUSETTS) 


@ Collapsing seat ; 
Theatre owner’s liability 
Contributory negligence 


When the plaintiff sat down in her seat 
in the defendant’s theatre, the seat sagged 
slightly on one side. It collapsed completely 
after the plaintiff had been sitting in the 
seat for an hour. In allowing recovery 
against the theatre owner, the court stated 
that the fact there was a broken seat bolt, 
badly rusted, was evidence that the defect 
was one that could have been discovered 
upon proper inspection, Plaintiff’s act in 
continuing to sit on a sagging seat was not 
contributory negligence as a matter of law, 
and plaintiff had the right to rely on the 
assumption that the defendant would not 
provide her with a dangerous seat.—Matthews 
v. L. & L. Enterprises, Incorporated. Mas- 
sachusetts Supreme Judicial Court. Septem- 
ber 14, 1943. 9 CCH Negligence Cases 744. 


T. Allen. M, M. Lewis, for defendant. 
T. J. Colbert, C. B. Cotter, for plaintiff. 


TOBOGGAN SLIDE INJURY 


(ILLINOIS) 


e Examination of jurors for prejudice 
Knowledge that insurance is carried 
Proprietors’ liability—release 
Contributory negligence 

It is a matter of common knowledge that 
public liability insurance is commonly carried 
by persons whose business creates a prob- 
ability of injury to the general public, and, 
further, that numerous liability insurance 
companies are engaged in business in metro- 
politan centers such as Chicago. Where an 
injured patron is suing the proprietors of a 
toboggan slide, and the proprietors carry 
public liability insurance, a duty devolves 
upon plaintiff's counsel to see that persons 
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antagonistic to the payment of such a claim 
do not serve as jurors. At the same time, 
the duty of defendants’ counsel is to prevent, 
as far as possible, jurors from learning that 
his clients are insured and from becoming 
prejudiced by such knowledge against the 
defendants and their insurer. 


There is no objection to counsel for the in- 
jured plaintiff asking the jurors on their 
voire dire examination certain questions de- 
signed to determine possible prejudice and 
whether or not they have any connection 
with the insurance carrier, provided that the 
questions are asked in good faith under the 
careful supervision of the trial court, and 
follow a pattern suggested by prior decisions 
of the court. The fact that the jury was not 
prejudiced is indicated by an award of 


* 
* 


Have you 


$12,500 when the maximum liability under 
the policy was $20,000. The liability of the 
defendants is not avoided by showing that 
the plaintiff signed a release from liability at 
the slide, where it appears he had no notice 
of the contents of the words limiting liability. 
Nor could the plaintiff’s contributory negli- 
gence defeat his recovery, since the proprie- 
tors failed to warn him of the dangerous ditch 
which traversed the lower part of the slide 
and which was the proximate cause of the 
injuries—Moore v. Edmonds et al., appel- 
lants. Illinois Supreme Court. September 
24, 1943. 9 CCH Negligence Cases 687. 


Ekern, Meyers & Matthias, Walter F. Dodd, 
Donald L, Thompson, William G. Chorn, for 
appellants. 

Gardner, Carton & Douglas, Erwin W. Roemer, 
James A. Velde, for appellee. 
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AN ANALYSIS OF THE COMPRE- 
HENSIVE INSURANCE RATING PLAN 


(Concluded from page 6) 


with respect to this situation, it would seem 
advisable to make available more adequate 
reinsurance facilities or to increase the 2 
per cent allowance for the acquisition of 
reinsurance in order to guard against the 
possibility of this type of catastrophe risk. 


Similarly, war risk hazards under Work- 
men’s Compensation policies on operations 
outside of the continental United States 
present immense abnormal loss potentiali- 
ties. Provisions have been and are being made 
now for relieving the companies of this hazard. 
The same potential situation exists on these 
same risks covering operations in this country, 
but to date no provision has been made al- 
though legislation is being considered. These 
projects, especially outside the continental 
United States, involve the construction or 
maintenance of military and naval installa- 
tions, which necessarily increase the war 
and transportation risk. They are essentially 
catastrophe hazards and probably should not 
be covered by or included in the Plan, Pro- 
vision has been made to cover this situation 
by providing that these. catastrophe losses 
are not subject to the maximum premium 
provisions of the Plan. Further, the War 
Department provides that the companies 
will be relieved of the payment of all med- 
ical benefits with respect to injuries which 
occur outside the continental United States 
at naval and military bases where projects 
are in operation. There is one exception to 
this. If the injured employee needs medical 
attention on his return to this country, then 
the carrier must furnish it 


These out-of-the-country projects also give 
rise to risks which do not normally exist 
in this country, and which are of un- 
known and untried quantities. For example, 
projects located on some of our island 
possessions are not only inaccessible, but 
many times extremes in temperatures exist 
which create abnormal health hazards to 
workers, These things were probably not 
contemplated when the Plan was originally 
introduced, but of necessity these unusual 
risks should enter into the picture in devel- 
oping rating values to be applied in connec- 
tion with such projects. Of considerable 
importance, also, in this regard, is the prob- 
lem of which court or courts will have jur- 
isdiction over liability claims that will be 
presented by those covered by the Plan. 
This should be of great concern to not only 
the companies, but also to the insured and 
the Government since it is quite possible 
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that, if claims must be litigated under the 
supervision of the local court, the differences 
in procedure, interpretation, etc., might re- 
sult in an abnormal claim condition. 


Another problem which immediately arose 
was how a company not authorized or quali- 
fied to write all lines of coverage included 
under the Plan could take on any of the 
coverage. However, although the Plan per- 
mits it, it does not require that all lines of 
coverage be combined, and neither the Plan 
nor the various governmental regulations 
specifically prevents the writing of the cov- 
erage by two companies. Thus, it is possible 
for one company to write the Workmen’s 
Compensation portion of the coverage and 
another company to carry the liability lines. 
In fact, this dual method of coverage has 
already been invoked in some cases. How- 
ever, where two companies divide the cov- 
erage, the premium must still be determined 
by reference to the combined coverage of all 
the lines, and the two companies would 
divide the premium on the basis of a pre- 
arranged agreement. 


The problem of efficiency of operation was 
never more important than under this Plan, 
Although the premiums are probably ade- 
quate, a company cannot afford to operate 
at less than top efficiency since the Plan does 
not provide for any margin of profit. Diffi- 
culties may be encountered in this respect 
particularly in incurred but not reported 
losses and reopened cases unless properly 
reserved or possibly by postponing final set- 
tlement until delayed losses or reopened 
cases are only a remote possibility. Of 
course, it is difficult to reserve against the 
possibility of reopened cases and “not report- 
ed” losses without a back-log of experience, 
and normal experience probably does not 
help much in these abnormal times. Espe- 
cially is this true, it would seem, in the 
compensation field where due to high wages 
and the failure of employers to file timely 
compensible claims, loss ratios are presently 
abnormally low. Further, it may not be 
possible or practical to delay longer than 
six months the final settlement merely be- 
cause of the expectation that certain cases 
will be reopened or that there exist incurred 
but not reported losses. 


Very little difficulty was encountered in 
connection with the obtaining of proper policy 
forms required under the Plan. The fact that 
the forms currently used were up to date and 
fit into the Plan with slight changes and 
endorsements speaks well for the casualty 
insurance industry. Most of the coverage 
was written under the Standard Provisions 
Policies, as modified by certain endorsements 
deemed necessary to fit the policy to the 
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special types of coverage. For example, cer- 
tain endorsements are attached to cover 
hazards in connection with outlying bases 
such as the War and Transportation Losses 
Endorsement and Medical Endorsement. 


Coverage in the States 


Most of the states have approved and 
adopted the Plan as submitted, although 
modifications were required in some cases. 
It has been in operation in the majority of 
the states since May or June of 1941, and 
in most cases very few difficulties have re- 
sulted. Massachusetts disapproved of the 
Plan through its Insurance Commissioner, 
and Arizona has not yet approved although 
it was submitted to the Industrial Commis- 
sion for this purpose some time ago. Comp- 
lications have also arisen in Georgia by 
reason of certain statutory requirements. 
Mississippi has ruled, through its Insurance 
Commissioner, that the so-called “Service 
Agreement” is illegal and cannot be used in 
Mississippi in connection with the Plan. 
This ruling probably has the effect of pre- 
venting Mississippi agents from acting as 
insurance advisers. The Countersignature 
Law has also been invoked, which means in 
effect, that regular commissions would be 
required in Mississippi, although the Plan 
negatives the possibility of their being paid 
acommission. This creates a very important 
problem as to the stock casualty companies, 
since obviously commissions could not be 
paid under a Plan which does not recognize 
the payment of commissions as a rate factor. 
California has approved the substance of the 
Plan, but the Insurance Commissioner ruled 
that the compensation coverage could not be 
combined with the other lines for rating pur- 
poses. Thus, in California, the Plan is ap- 
plied separately to compensation and to the 
other liability lines combined. 


The states of Texas, Delaware and Penn- 
sylvania have set up their own plans, and 
an endorsement by the proper governmental 
authorities relative to the recognition of the 
state rates, heretofore referred to, is at- 
tached to the policies. For example, in 
Texas, a plan entitled “War Department 
Emergency Insurance Rating Plan” has 
been adopted. This was deemed necessary 
since under Texas statutes the Board of 
Insurance Commissioners must establish and 
not mcrely approve rates. In substance, the 
Texas plan is the same as the Comprehensive 
Insurance Rating Plan, except that the in- 
surance adviser must be a licensed local 
agent or licensed solicitor under the Texas 
statutes. 
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General Appraisal of the Plan 


Although the Plan will require modifica- 
tion from time to time in order to take into 
account changing conditions and abnormal 
hazards not normally contemplated, gener- 
ally the basic principles of the Plan are 
sound. The experience gained with respect 
to the Plan during this war should also be 
beneficial to the companies during the post- 
war period. This experience should pro- 
mote increased efficiency in operations, hasten 
the adoption of graded expenses, promote 
the combinations of liability lines with a 
view toward a sound rating program, and 
eliminate difficulties from the insured’s 
standpoint with respect to separate ratings as 
to individual lines of coverage. 


Continued good public relations should also 
result from this wartime role which the 
insurance companies have eagerly accepted. 
It would seem that many policies will be 
continued after the war by insureds who 
recognize that insurance is essential to their 
business operations. Drastic changes woul: 
not need to be made in order to continue 
these policies. Rather, the premium would 
only have to be adjusted to properly com 
pensate the insurance company for the 
hazards incident to the insured’s established 
experience under the policy. 


ASSIGNMENT OF LIFE 
INSURANCE POLICIES 
(Concluded from page 21) 


nor constructive notice and in good faith is 
led to believe that the assignment is abso- 
lute in fact as well as in form, it will not 
be liable for conversion of the policy where 
it accepts the acts of the assignee as owner. 
But if insurer is chargeable with notice of 
the character of the assignment, it as well 
as the assignee, may be liable for conversion 
of the policy. 


The use of an absolute assignment by banks 
to evidence a mere pledge of policies is 
common. It is thought that the absolute 
assignment increases the rights and powers 
of the assignees, but legally it does not 
change the powers of the assignee from 


those of a mere pledgee. On the other 
hand, it often proves less desirable. 


It is sometimes considered that these dan- 
gers in the use of the absolute assignment 
form are avoided by an assignment which, 
though stated to be given for purposes of 
security, purports to vest in the assignee 
powers of ownership such as the right at 


ASSIGNMENT OF LIFE POLICIES 
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any time without notice to surrender the 
policy for its cash surrender value. Insurer 
will not permit the exercise of such a power. 


Where insured has assigned different pol- 
icies, perhaps in different companies, and 
providing for payment to different bene- 
ficiaries or in different shares, the pledgee 
has no power to select the proceeds of par- 
ticular policies for application to the indebt- 
edness. 


Similar problems arise in the case of parol 
and equitable assignments. Regardless of 
insurer’s efforts to relieve itself from lia- 
bility unless written assignments are filed 
with it, it will be held responsible to those 
entitled to the benefits of the policies under 
such assignments if it has actual or con- 
structive notice of them. 


The insurer may have notice that there 
has been a divorce between the insured and 
beneficiary and a change of beneficiary is 
asked which apparently is made pursuant to 
some property settlement agreement or de- 
cree of divorce. The insurer who does not 
examine such an agreement and decree and 
endorse its policies accordingly, may find 
itself liable, after payment of its policies 
to the beneficiaries, to others who are held 
equitable assignees. It must exercise care 
not only to determine the rights of such 
equitable assignees, but to require its policy 
provisions in respect to payment to ac- 
cord with the requirements of such agree- 
ments and decree. It is confronted with 
the same difficulties in respect to other con- 
tracts that amount to equitable assignments 
or at least restrictions upon the power of 
insured to assign policies on his life. 


QUESTIONS ARISING FROM 
SHARE-THE-RIDE PLANS 
(Concluded from page 10) 


and Peccolo rode with him. Nothing of 
value was exchanged between them or be- 
tween their principals for transportation 
except by way of alternate use of cars. The 
court there said: 


“Each employee in return for the use of his 
employer's car by both employees one week 
rode free in the car driven by the other em- 
ployee the following week. In this manner the 
expense of transportation was shared, perhaps 
not equally, but approximately so, and upon a 
basis satisfactory to the employers, Thus, the 
passage of each employee was paid for not in 
money but in transportation which was un- 
doubtedly compensation fully creating the rela- 
tion of carrier and passenger and not that of 
host and guest."’ 
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The court in this case cited an earlier state- 
ment by the District Court of Appeals of 
California in the case of Parrett v. Caroth- 
ers, 53 Pac. (2d) 1023, as follows: 


“The distinction between a guest and a pas- 
senger as established by the authorities may 
be summarized as follows: A ‘guest’ is one who- 
takes a ride for his own pleasure or on his own 
business without making any return to or con- 
ferring any benefit upon the driver of the car. 
One who is rendering value received in what- 
ever amount and who gives such recompense for 
the ride as may be regarded as compensation 
therefor, that is to say, a return that may be 
worthwhile the giving of the ride is a mere 
passenger and not a guest.”’ 


Michigan Cases 


In the case of Wojewoda v. City of Detroit 
(1933), 264 Mich, 277, 249 N. W. 850, there 
was a share-the-ride plan between a num- 
ber of employees, one of whom, not using 
his automobile, paid the rest of the men 
$1.00 per week for his transportation, and 
the court said: 


“The arrangement was made in advance of the 
transportation. It was for a definite sum of 
money, Hays testified that the payment by 
decedent was a method of contributing to the 
cost of gasoline consumed and was a matter of 
courtesy, but he also testified that there was 
no arrangement by decedent that the money was 
to be used for gasoline and that the agreement 
for transportation was for a definite sum with- 
out regard to its use. If payment was not by 
way of voluntary or spontaneous courtesy of a 
guest or cooperative contribution to the expense 
of the trip, the fact that the driver made the 
expense the basis of the computation of his 
charge would not prevent the carriage being for 
hire.” 


One of the cases appearing before a court 
of appeals immediately before the promul- 
gation of the amendment to the Tire Ra- 
tioning Regulations and which challenges 
our attention is the decision of the Michigan 
Supreme Court in the case of Everett v. 
Burg (1942) 14 CCH Automobile Cases 926, 
4 N. W. (2d) 63. The opinion of this court 
is indeed brief and fails to discuss the real 
questions involved. I might say that in my 
humble opinion it is a very poorly reasoned 
decision. The facts there show that six fel- 
low employees arranged for daily transpor- 
tation to their place of employment. Five 
of them, including the plaintiff's decedent, 
owned cars. They agreed that they would 
alternate each week in the use of their cars 
so that each of them would furnish trans- 
portation to the others in his turn, One 
of the parties not having a car agreed to 
pay the driver, whoever he might be, the 
sum of 75¢ per week for transportation. 
One of the parties met his death, the car 
being driven by the defendant Burg, who 
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agreed to furnish transportation for the 
group that week. The administratrix of the 
estate brought suit against Burg for alleged 
negligence. At the opening of the trial, the 
plaintiff's attorney stated the arrangements 
substantially as here given and defendant 
moved for a directed verdict on the ground 
that the plaintiff’s opening statement did not 
state a cause of action. The trial court 
entered a judgment for the defendant. The 
Supreme Court said: 


“While there is some claim that the relation- 
ship was one of joint venture instead of that 
of host and guest, it was in no event that of a 
passenger for hire. It was simply the exchange 
of amenities between fellow employees. * * * 
Practically every interchange of amenities and 
hospitality, where very carefully analyzed, may 
appear to be a quid pro quo arrangement, but 
this does not prevent the relationship from being 
that of host and guest." 


No authority whatever is cited for this 
pronouncement. It would seem that with 
all the authorities extant upon the subject 
of what constitutes a mere amenity and 
what constitutes payment, the court at least 
would give the profession the benefit of 
distinguishing those authorities. Moreover, 
the court overlooked the decisions of its 
own court, to wit, the decision of Wojewoda 
v. City of Detroit, supra, and further the 
case of McGuire v. Armstrong (1934), 268 
Mich. 152, 255 N. W. 745. In the latter 
case which involved the transportation of a 
patient to a hospital by a county nurse em- 
ployed and paid by the county, it was held 
that the patient was not a guest within the 
guest statute because the transportation was 
not furnished gratuitously. How it could 
possibly be said that the plaintiff in the case 
of Everett v. Burg was being transported 
gratuitously when there was a definite and 
a specific contract for the exchange of rides, 
is incomprehensible. One cannot help but 
wonder what the court would have said had 
it been the party who paid the cash for his 
transportation who was injured instead of 
one of the parties who furnished an automo- 
bile for the enterprise. Moreover, one is 
at a loss to understand why the use of an 
automobile in furnishing transportation for 
other parties to the agreement is not just as 
sufficient a compensation as the payment 
of the 75¢ per week. The court in the case 
of Everett v. Burg further says: 


“Plaintiff heavily relies on Peccolo v. City of 
Los Angeles, 8 Cal, (2d) 532, 66 Pac, (2d) 651. 
While there is a superficial resemblance, exam- 
ination of that case shows that the parties were 
not fellow employees at all and the cars be- 
longed to the employers, not the employees."’ 


The court fails to point out, however, why 
such distinctions make any difference. What 
difference could it have made whether the 


What 


employees were fellow employees? 


difference could it make if the cars belonged 
to the employers and not the employees? 
We submit that these questions cannot satis- 
factorily be answered. 


And now if we make one further quota- 
tion from this court’s decision, we will have 
the entire decision. The court states: 

“We think this case on its facts more nearly 
resembles that of Fisher v. Johnson, 238 Il. 
App. 25, where the court said ‘we regard the 
circumstances in no different light than if on 
each occasion when one drove the other in his 
car to and from their place of business, it was 
upon an express invitation from the former to 
the latter to be his guest, and therefore negli- 
gence could not be imputed to the latter on the 
theory that because it was the custom to ex- 
change courtesies and ride together, they were 
engaged in a joint enterprise or undertaking’."’ 


The Illinois case as quoted is sound au- 
thority on the proposition that the parties 
were not engaged in a joint enterprise, but 
it is not at all clear how this citation of 
authority could give any credence to the 
proposition that by the exchange of rides 
no consideration was given as between the 
parties and that the guest statute therefore 
was applicable. It seems very clear that 
the court confuses the issues. I submit as 
I have said before, that the case of Everett 
v. Burg is poorly considered and for that 
reason it does not fit into the pattern of 
the law upon the subject. 


Michigan Imputed Negligence Doctrine 


In passing, let me say, however, and it 
may add to an understanding of the con- 
fusion of the Michigan court, to know that 
Michigan follows a doctrine as to imputed 
negligence that appears in no other State 
in the Union. In Michigan the negligence 
of the driver of a common carrier, of course, 
is not imputed to the passenger, but Michi- 
gan makes a distinction between passengers 
in a private carrier and persons who are 
riding gratuitously in private vehicles. In 
the latter case, the Michigan courts hold 
that the negligence of the driver is imputed 
to the passenger, that is to say, an occupant 
of a private vehicle is barred from recovery 
from a third person for injuries caused by 
such third person’s negligence if the driver 
of the vehicle in which he is riding is also 
chargeable with negligence which proxi- 
mately contributes to the injury sustained. 
It would seem as though many of the de- 
cisions of the Michigan courts prior to the 
Burg case had to do with the question as 
to whether or not one was a passenger for 
hire and thus relieved of the imputation of 
the motorist’s negligence. If the Michigan 
court in the Burg case had followed the 
same rules to determine whether one were 
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a guest or a passenger for hire as had been 
followed in these previous decisions, the 
result evidently would have been entirely 
different. The enactment of the guest stat- 
ute in Michigan has resulted in a rather 
curious analogy. Under the guest act one 
cannot recover against a motorist unless 
he can show gross negligence or wanton- 
ness and wilful misconduct as required by 
the statute, but at the same time the motor- 
ist’s ordinary negligence is imputed to the 
guest and prevents his recovery against a 
third party concurrently negligent. Moore 
v. United States Trust Co. (1932) 260 Mich. 
56, 244 N. W. 228. Therefore, it seems to 
me that by reason of Michigan following 
a fugitive rule to the effect that the negli- 
gence of the driver is imputed to a guest, 
and the confusion naturally consequent upon 
adhering to such a rule, as evidenced by the 
Burg decision, the probabilities are the de- 
cision in the Burg case would not be fol- 
lowed in any other State of the Union. 


Case Law Since OPA Rationing 


Regulation 

The case of Miller v. Fairley, decided by 
the courts of Ohio, since the promulgation 
of the amendment to the Revised Tire Ra- 
tioning Regulation, is indeed interesting not 
only by reason of the final decision of the 
Supreme Court of that State, which is un- 
doubtedly sound and accords with all the 
principles hereinbefore enunciated, but also 
by reason of the decision of the Court of 
Common Pleas, and the decision of the 
Court of Appeals of that State, before the 
record was certified to the Supreme Court. 
The first of these decisions, appearing in 
9 Ohio Supp. 209, is indeed interesting, if 
not thoroughly amusing. This was an ac- 
tion brought for declaratory judgment to 
declare the rights of passengers under a 
share-the-ride program. The plaintiff in 
this case contracted to carry defendants 
back and forth from their homes to an 
outlying munitions factory, where all the 
parties were employed, at least four times 
a week. Each rider agreed to pay plaintiff 
20¢ a day. The plaintiff and defendants 
had qualified as a riding group under the 
general supervision of the plant transporta- 
tion committee of the employer and under 
the provisions of the Revised Tire Rationing 
Regulations, as amended. The parties en- 
tered into a written contract which stated 
that the said 20¢ per day was mutually 
understood to represent one-third the cost 
of gasoline and oil consumed on each round 
trip. The simple question before the court 
was whether or not the passengers under 
this agreement were passengers for hire or 
mere guests under the guest statute of the 
State of Ohio. This indeed was rather a 


prosaic question and, of course, should have 
been determined as it ultimately was by the 
Supreme Court of Ohio in accordance with 
the true meaning and purpose of the guest 
act. Certainly it cannot be said that the 
promulgation of the Revised Tire Rationing 
Regulations, as amended, or the fact that 
we are at war, or the fact that there is a 
rubber shortage, or any such considerations, 
could change the meaning of the guest act 
of the State of Ohio. The rules of law 
in our civil courts are the same in war time 
as in peace time. However, the court in 
deciding this case, and I am speaking now 
of the Court of Common Pleas, became 
bogged down in a quagmire of patriotic 
emotionalism. In solving this question, 
prosaic question as I have said, as to 
whether a passenger was a guest or a pay- 
ing passenger, the court says among other 
things, as follows: 

“The President of the United States as our 
Commander-in-Chief has called upon industry, 
the workers, the farmers, the professions, indeed 
upon all sections and classes of the population, 
to unite in a mighty effort and to make sacri- 
fices unprecedented in our history to the end 
that this gigantic struggle in which we are 
involved will be speedily brought to a victorious 
conclusion, He has called upon all of us to 
contribute our skill, our ingenuity, our prop- 
erty, and if necessary, life itself. To this call, 
every one of us must respond wholeheartedly 
with the knowledge that the future course of 
history and of civilization itself today hangs in 
the balance. Many of our citizens have fore 
gone legal rights and privileges to which they 
would be properly entitled in times of peace 
and normality. Wages of millions have been 
frozen, rents throughout the Nation have been 
fixed, price ceilings have been placed upon hun- 
dreds of commodities. Under the stern lash of 
war necessity, and the overriding consideration 
of national survival many of our fellow Ameri- 
cans have seen their businesses which have taken 
a lifetime to build, swept away and the whole 
pattern of their lives violently changed and 
uprooted, Others face death on far-flung flelds 
of battle. These are times that call for sacri- 


fice.” 
° *. . . * 


“It ls a fact well known to everyone that our 
Commander-in-Chief has tremendous responsi- 
bilities resting vpon his shoulders, etc."’ 

. . . . . 


“None can doubt that our Commander-in-Chief 
is giving of his best."’ 


The court then in its opinion cites the 
case of Duncan v. Hutchinson, (1942) 139 
Ohio St. 185, 13 CCH Automobile Cases 
721, 39 N. E. (2d) 140, which is a well- 
considered decision, and strange to say, 
guotes from that decision the following 
language: “The sole question to be deter- 
mined is whether the plaintiff was a guest 
or passenger. This depends upon whether 
the transportation of the plaintiff was with 
or without payment therefor,” and comes 
to the conclusion that no compensation is 
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paid and that the passengers are guests. 

Strange to say, this decision was affirmed 

by the Court of Appeals of the State of 

=n (15 CCH Automobile Cases 1117, 47 
E, (2d) 243). 


r rt who dissented to this last opinion 
referred to another case decided by the 
Court of Appeals of Ohio, to which a mo- 
tion to certify to the Supreme Court had 
been overruled, and which, one would think, 
should have been controlling. This was the 
case of Dougherty v. Hall (1942) 70 Ohio 
App. 163, 45 N. E. (2d) 545, where it was 
held that one injured while being trans- 
ported to his home under contract for pay- 
ment of 75¢ per week for his transportation 
to and from work, was a passenger and 
not a guest. Could it be that the Court 
of Appeals of Ohio, failed to follow the 
Dougherty case in the Fairley case because 
in the former case the compensation was 
75¢ per week and in the latter 20¢ per day? 
I presume not, and rather suspect it was 
because the facts in the former case ante- 
dated the promulgation of the rationing 
program. 


Upon motion to certify the record in the 
Fairley case from the Court of Appeals, the 
Supreme Court of Ohio handed down its 
decision on April 7 of this year, which de- 
cision is reported in 48 N. E. (2d) 217, 
17 CCH Automobile Cases 666. The Su- 
preme Court there pointed out that a statute 
enacted by the legislative branch is obliga- 
tory upon the court and the court must 
give force to such statute according to its 
express terms and plain intent; that such 
statutes are to be construed as they were 
intended to be understood when they were 
passed; that if the legislative branch has 
not made the remedy co-extensive with the 
evil sought to be abated by the terms of 
the act, a court cannot do so by construc- 
tion; that there cannot be one construction 
in peace time and another in war time as 
to the same factual situation unless appro- 
priate provision is made therefor in the 
statute; that the statute must be construed 
to effectuate its purpose, and, although being 
derogatory of the common law, its general 
provisions should be strictly construed, the 
exceptions under consideration must be 
liberally construed in favor of those who 
come within the purview of such exceptions. 
After making these and other general ‘ob- 
servations, the court says that under the 
guest act, the operator of the motor vehicle 
is not liable for the negligent operation re- 
sulting in injury to a person invited to ride 
with him unless such operator accepts pay- 
ment for such transportation or unless he 
is guilty of wilful or wanton misconduct 
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resulting in such injury, and 


“if any payment which may be considered as 
payment for transportation by the operator of 
such motor vehicle is accepted, the statute does 
not apply and the operator is not protected. 
* * * and such limitation cannot be eliminated 
or deleted by construction.”’ 


The court then states that the issue narrows 
down to the question (and may I inter- 
polate, not as to the Revised Tire Rationing 
Regulations, as amended, not as to whether 
we are at war, and not as to other matters 
extraneous to the subject) as to what con- 
stitutes payment for transportation and 
whether there was such payment under the 
circumstances of the case. The court then 
refers to the case of Duncan v. Hutchinson 
(1942), 139 Ohio St. 192, 13 CCH Automo- 
bile Cases 721, 39 N. E. (2d) 143, the iden- 
tical case so strangely relied upon by the 
Court of Common Pleas, and points out that 
in that case the trip under consideration 
had a purely social and not a business 
aspect; that the offer to pay for gasoline 
and oil was not in the contemplation of the 
parties or in fact a payment for transporta- 
tion, and adds “so here the court is of the 
opinion that if the trips are made by the 
defendants with the plaintiff for purely 
social or incidental purposes, the statute ap- 
plies, but if they have a business aspect 
or provide a recognized mutual economic 
benefit, the exception otherwise granted to 
the plaintiff by the statute does not apply.” 
The court quotes further from the Duncan 
case as follows: 

“Keeping in mind the purpose of the statute, 
it would seem that any expense money paid by 
a person for a ride in an automobile which is 
not substantially commensurate with the costs 
of such transportation will not take him out of 
the guest status fixed by the statute unless pay- 
ment for transportation as such was actually 
agreed upon.”’ 


The court adds that 

“even though a party being transported pays 
only a portion of the costs of such transporta- 
tion, such as for a share of the gasoline and oil 
consumed, but pays it in consideration for his 
transportation in connection with and for the 
prosecution of his business, it constitutes pay- 
ment for transportation as contemplated by the 
statute.”’ 


The court refers to the case of Everett v. 
Burg, the Michigan case supra, and the 
Michigan case of McGuire v. Armstrong, 
supra, and evidences its inability to under- 
stand the reasoning of the court in the Burg 
case. The court then says in effect that 
though a party being transported pays only 
a portion of the cost of transportation, such 
as for a share of the gasoline and oil con- 
sumed, but pays it in consideration for his 
transportation in connection with or for the 
prosecution of his business, it constitutes 
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payment for transportation as contemplated 
by the guest act and that such a person is 
not a guest within the meaning of the act; 
that the plan contemplated trips not made 
for pleasure or social purposes; that the 
contract was not for an isolated instance, 
but constituted a most comprehensive ar- 
rangement for a continuous transportation 
to and from work; that the amount of pay- 
ment was fixed and certain and even if the 
compensation was inadequate for the cost 
of transportation, it constituted an economic 
benefit to the owner or driver since he was 
obliged to make the trip on his own account 
to reach his own employment; and, that 

“the terms of the contract fully confirm the 
proposition that the arrangement for transpor- 
tation had a clear business aspect and that 
payment was made for transportation as such."’ 


It would seem that the logic of this de- 
cision is inescapable and that it must be 
said that the share-the-ride plans should 
have no effect whatever on the construction 
of the guest acts; that if a given plan com- 
prehends an agreement to exchange rides, 
or a contract to pay a sum of money repre- 
senting a part of the cost of gasoline or 
oil, the statute is not applicable. In fact 
it should be said that the share-the-ride 
plans offer no new questions under the guest 
acts. 


Joint Venture Theory 


A question might arise as to whether a 
given plan constitutes a joint enterprise. The 
legal consequences of the joint enterprise in 
such a case, if established, are as follows: 


1. In an action by an occupant of the car 
against a third person for negligence in in- 
juring him, the contributory negligence of 
the driver would be a bar to recovery. 


2. In an action by a third party injured 
by the negligence of the driver, the occupant 
would be liable on the theory of the negli- 
gence of the driver being imputed to him. 


3. In an action by the occupant against 
the negligent driver, the driver would be 
liable for the reason that the doctrine of 
joint enterprise cannot impute the negli- 
gence of the driver to the occupant. Harper 
on Torts, Sec. 320 (1933). 


A simple illustration of a joint enterprise 
would be where a number of employees 
together rented an automobile and each 
would have an equal right to direct and 
control the movement of the automobile. 
To constitute a joint enterprise, it is gen- 
erally held that there must be a common 
purpose under such circumstances and that 
each member has authority in controlling, 
directing and governing the operation of the 
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automobile. However, it does not follow 
that where two or more persons agree to 
alternate day by day in the use of their 
respective automobiles, that the parties, al- 
though engaged in a common purpose, are 
joint enterprisers. The direct opposite is 
true where, as is generally true, the driver 
and not the occupant has direction and con- 
trol of the automobile. Fisher v. Johnson, 
238 Ill. App. 25. 


A sharing of expenses by the occupant when 
the operator does not share his right of 
direction and control of the automobile 
does not constitute a joint enterprise. As 
said by the Connecticut Court in Coleman 
v. Bent, 100 Conn. 527, 124 A. 224 (1942): 


“The better considered cases hold that such 
common possession and common right of con- 
trol resulting in common responsibility for neg- 
ligent failure to control are the earmarks of the 
legal relation of a joint adventure in the opera- 
tion of a vehicle.”’ 


Therefore, it follows that the principle of 
joint enterprise would not be generally ap- 
plicable to share-the-ride plans. However, 
there are two jurisdictions in which this con- 
clusion would not. necessarily follow. In 
the State of Washington, it has been held 
that a joint enterprise is an undertaking for 
the mutual benefit or pleasure of the parties 
and no consideration was given the element 
of control. O’Brien v. Woldson, 149 Wash. 
192, 207 P. 304 (1928);Lloyd v. Mowery, 
138 Wash. 341, 290 P. 710 (1930); Jensen v. 
Chicago N. and St. P. Ry., 133 Wash. 208, 
233 P. 635 (1925). 


In the last case it was specifically denied 
that the element of control is a requirement 
in a joint adventure, the court saying: 


“This is the rule (referring to right of control 
of automobile) when the question of relation- 
ship is master and servant or principal and 
agent but it is not the rule with reference to a 
joint enterprise or community of interest." 
(Also see Pence v. Barry, 13 Wash, (2d) 564, 
125 P. (2d) 645 [15 CCH Automobile Cases 79] 
(1942). 


In the Michigan case of Frisorger v. Shepse, 
(1930) 254 Mich. 121, 230 N. W. 926, the 
court was dealing with a case where. the 
owner of a car was invited to attend a 
dance and to bring his car as transportation 
for the group for the cost of which each 
member contributed equally. The court 
said: 

“They had agreed upon a joint pleasure party, 
each member of the party had to do with the 
management and control of the enterprise. 
They shared equally in the expense, The fact 
that the defendant was driving the car is ma- 
terial, but not controlling of the question, As 
driver, he was acting as agent for the other 
members of the party. They had as much right 
to direct its movements and speed as he had. 
Each had a right to be heard in carrying out 
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the details of the trip. This equal right of 
control is a very important matter to be con- 
sidered in determining whether it was a joint 
enterprise.” 


It is not entirely clear in this case that 
there is any legal basis for the court to say 
that, under the circumstances, the occupants 
of the car had the right to direct its move- 
ment and speed. But, as we have noted, 
the Michigan Supreme Court in the Burg 
case refused to apply the doctrine of joint 
enterprise to a share-the-ride plan. No men- 
tion of the Frisorger case was made in the 
Burg case. Attempt to reconcile the two 
decisions would indeed be interesting. 


Generally, however, the principle of joint 
enterprise would not be applicable to share- 
the-ride plans. However, if a given share-the- 
ride plan be held to be a joint enterprise, 
the liability of the driver to the occupant 
would not be altered in States having no 
guest statutes, or in States having guest 
statutes where under the circumstances it is 
held that the occupant is a passenger and 
not a guest, for in either case the driver 
would be liable anyhow. But the determi- 
nation of the question of joint enterprise 
remains important (1) in an action by an 
occupant of the car against a third person, 
and (2) in an action by a third person for 
the negligence of the driver of the car in 
which the occupant of the car is riding, for 
in each such instance the negligence of the 
driver would be imputed to the occupant. 


Assumption of Risk 


The question of assumption of risk might 
arise out of a share-the-ride plan. However, 
I do not believe that the share-the-ride plans 
warrant any peculiar applicability of the 
defense of assumption of risk, or for that 
matter, of contributory negligence generally. 
These defenses must be available in applic- 
able factual situations now as well as before, 
and irrespective of, the tire rationing regu- 
lations, 


Conclusions 


I believe from what I have said that it 
should be quite evident that the Revised 
Tire Rationing Regulations, as amended, 
should have and probably do have no effect 
upon the law as to the relationship between 
the driver of an automobile and the occu- 
pants and that each case must be deter- 
mined upon its own merits as to whether 
an occupant is a guest or a paying pas- 
senger, and that oleer the relationship be- 
tween the driver and the occupant is 
determined, the principles of law applicable 
to that relationship should prevail. Anyone 
joining a share-the-ride plan should be ad- 
vised, even in States having guest statutes, 
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that he might be held liable while driving 
the other occupants of the car. Indeed there 
is no reason why he should not be so held 
in such States any less than in a State which 
has not enacted the guest statute. 


TESTIMONY OF PHYSICIAN 
(Concluded from page 40) 


munication between physician and patient 
was overruled, the court holding that state- 
ments made by a doctor in proofs of death 
are not privileged, such statements being 
considered as admissions of the beneficiary. 
—Martin, appellant v. Metropolitan Life In- 
surance Company of New York. St. Louis 
Court of Appeals, Missouri. October 5, 
1943. 9 CCH Life Cases 48. 


Harvey V. Tucker, 11 N. Jefferson Ave., St. 
Louis, Mo., for appellant. 

Fordyce, White, Mayne & Williams, 506 Olive 
St., St. Louis, Mo., for respondent. 


THE PREJUDICED JUROR 
(Concluded from page 25) 


limits of the liability of the policy. Con- 
cluding, plaintiff declared that his interests 
would be prejudiced unless his counsel be 
allowed 


“to inquire of prospective jurors on their voir 
dire as to their financial interest, if any, in the 
said insurance Underwriters, for the reason that 
your affiant is informed and believes, :.d upon 
such information and belief states the fact to 
be that the said Underwriters at Lloyds of 
London has a number of employees in Cook 
county, and there are others in Cook county 
financially interested in said company. 


“Defendants’ attorney interposed a motion, 
supported by his affidavit, to restrain the in- 
terrogation of the jurors requested by plain- 
tiff. It was averred that plaintiff had not 
shown any financial interest, connection or 
affiliation of the jurors with the Under- 
writers at Lloyds of London and, on the 
contrary, that none of the jurors could 
possibly have a financial interest with the 
insurer. The motion continued: 


“These defendants further move that before the 
plaintiff by his counsel be allowed to interro- 
gate the jurors or any of them on voir dire 
examination, that the sald attorney represent- 
ing the said plaintiff be ordered to interrogate 
each and all of the said jurors concerning their 
residence, employment and occupation before 
being allowed to interrogate the jurors collec- 
tively on the voir dire examination concerning 
financial interest, connection or affiliation with 
the said Underwriters at Lloyds. That the plain- 
tiff first be ordered to determine whether any 
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of the jurors individually are connected with 
any company or association and the kind and 
nature of business of the said company, corpo- 
ration or association; that the plaintiff be 
required to obtain this information before in- 
quiring of the said jurors whether or not they 
are connected or affiliated or interested in any 
corporation or association engaged in the in- 
surance business, 


“The affidavit of defendants’ attorney ad- 
mitted that defendants carried insurance is- 
sued by certain individuals who were members 
of the Underwriters at Lloyds of London, 
the maximum liability upon the insurance 
contract being $20,000. The organization 
of the Underwriters was set forth in con- 
siderable detail. Averments were made 
that insurance is sold in Chicago and Cook 
county through ‘certain authorized and 
designated agents;’ that the Underwriters, 
and particularly the Underwriters on de- 
fendants’ insurance policy, have employed 
agents, investigators and attorneys in and 
about their several contracts of insurance; 
that each contract between the particular 
Underwriters thereon and the particular as- 
sured, is a separate and independent con- 
tract, and, accordingly, that each of the 
investigators, agents and attorneys is em- 
ployed on particular policies and claims and 
has no interest in any other policy except as 
employments are made. The affidavit gave 
the name of the agent writing the insurance 
of the defendants, R. N. Crawford & Com- 
pany, the name of the investigators, Toplis 
& Harding, the name of the law firm re- 
tained to defend the claim, Ekern & Meyers, 
adding that none of the officers, agents or 
employees of R. N. Crawford & Company, 
Toplis & Harding, or Ekern & Meyers was 
on the jury panel and, further, that no other 
agent, investigator or attorney for any of 
the Underwriters at Lloyds had any finan- 
cial interest in the outcome of the litigation. 
Concluding averments expressed the opinion 
that plaintiff's affidavit for permission to 
question the jurors as to their financial in- 
terest in the Underwriters at Lloyds was 
not made in good faith but that its sole 
purpose was, instead, to apprise the jurors 
of insurance coverage on the accident in 
controversy. 


Examination of Jurors 


“Before the examination of the jurors, a 
colloquy ensued between the trial judge and 
the attorneys for the parties. Discussion 
developed relative to interrogating the jurors 
about friends or relatives who might have 
an interest in insurance companies, defend- 
ants’ attorney asserting, ‘Relatives don’t 
have anything to do with it.’ The trial 
judge directed plaintiff's attorney to first 
ask the jurors about their occupation, point- 
ing out that if the jurors appeared accept- 
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able, counsel would then have ‘a right to 
ask them as to their friends, relatives and 
associates, with reference to any insurance 
company.’ The four jurors on the first 
panel were asked, collectively, the question: 
‘‘Have you ever had any connection at all with 
any company that makes a practice of defend- 
ing cases of this kind, or do you have any finan- 
cial interest in such a company as that? Do 
you have any close friends or relatives asso- 
ciated with a company of that kind? Upon re- 
ceiving their negative replies, counsel then 
asked, Do any of you have any connection with 
the Underwriters, Lloyds of London? 

“Again, the replies were in the negative. 
One of the first four jurors was excused by 
defendants’ counsel. Substantially the same 
questions were then propounded to a new 
juror. A second panel was examined in the 
same manner as the first. Three jurors on 
the second panel were excused and, when 
others were found acceptable by defendants’ 
counsel, they were asked the questions which 
defendants assail. Plaintiff’s counsel next 
examined a third panel of jurors. One was 
excused by defendants and his successor 
was asked the controverted questions. The 
questions were necessarily repeated owing 
to the examination of the jurors in panels, 
Also, repetition was required when the ques- 
tions were asked the jurors who replaced 
those excused. In this manner, the questions 
were asked six times. Recourse to the 
record discloses that altogether approxi- 
mately 450 questions were asked the jurors, 
about 200 by plaintiff’s counsel and the 
remainder by defendants’ attorney. 


Reversible Error Alleged 

“Defendants’ position is that the interroga- 
tion recounted constituted reversible error, 
the contention being made that the specific 
questions regarding Lloyds of London, to- 
gether with the general questions concern- 
ing the jurors’ connection with or financial 
interest in companies defending personal 
injury cases were unnecessary to plaintiff's 
protection and, conversely, merely prejudi- 
cial to his adversaries. On the other hand, 
plaintiff. maintains that the trial judge did 
not abuse his discretionary power of super- 
vision of the voir dire examination of the 
jurors; that the purpose in asking the ques- 
tions was to obtain information in good faith 
for the possible exercise of peremptory 
challenges and that, since the evidence 
clearly established defendants’ liability, the 
questions were not and could not have been 
prejudicial. 


Decisions Reviewed 


“The question with respect to when an in- 
quiry as to jurors’ interest in an insurance 
company is prejudicial to defendant has 
been the subject of frequent and extended 
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consideration by this court and the courts 
of other jurisdictions. Judicial opinion al- 
most universally recognizes the right of the 
plaintiff in good faith to interrogate the 
jurors on their voir dire examination as to 
their, or their relatives’, possible connection 
with, or interest in, liability insurance com- 
panies, in order to determine the expediency 
of exercising his right to peremptory chal- 
lenge to the end of obtaining a jury free 
from bias and prejudice, even though such 
inquiries may develop a suspicion in the 
minds of the jury that defendant is pro- 
tected by insurance. (105 A. L. R. 1330; 
95 A. L. R. 404; 74 A. L. R. 860; 76 A. L. R. 
1454, and cases cited.) Ever present is the 
problem of balancing the opposing rights of 
the parties. First, each party enjoys the 
right to make inquiries of jurors in order 
to intelligently exercise his right of chal- 
lenge. The opponent, at the same time, 
requires protection, even in the voir dire 
examination, from any irrelevant matter 
likely to be prejudicial. Questions may, of 
course, be asked for the purpose of exercis- 
ing preemptory challenges, as well as chal- 
lenges for cause. (O’Hare v. Chicago 
Madison and Northern Railroad Co., 139 Ill. 
151.) The purpose of the examination, it 
has been said, is to determine whether a 
juror 

“possesses the necessary qualifications whether 
he has prejudged the case, whether his mind 
is free from prejudice or bias, * * *. (Lavin v. 
People, 69 Ill. 303.) 


“In Smithers v. Henriquez, 368 Ill. 588, we 
said: 

“Under his duty as a lawyer and to his client, 
plaintiff's counsel was required to exercise all 
lawful means known to him to see that no in- 
terested party sat as a juror in the case. 


“As recently observed, 

“It is of course counsel's duty to protect his 
client against prejudice by the reasonable as- 
certainment of such information as would per- 
mit him to intelligently exercise his right of 
peremptory challenge, but the right goes no 
further. (Kavanaugh v. Parret, 379 Ill. 273.) 


“In the exercise of a sound judicial discre- 
tion, the trial judge may limit the examina- 
tion for the reason that its scope necessarily 
varies with different fact situations. St. 
Clair Housing Authority v. Quirin, 379 Il. 
52; Donovan v. People, 139 Ill. 412. 


“Recognition has been accorded the fact 
that public-liability insurance is commonly 
carried by persons whose business or prop- 
erty holdings create a probability of injury 
to the general public and, further, that 
numerous liability insurance companies are 
engaged in business in metropolitan centers 
such as Chicago. (Smithers v. Henriques, 
368 Ill. 588.) Owing to these conditions, 
the duty devolves upon plaintiff’s counsel 


1943 


to see that persons antagonistic to the pay- 
ment of claims similar to the one presented 
here do not serve as jurors. Among them 
are persons having insurance company con- 
nections, namely, (1) shareholders of the 
company defending the action or of like 
companies, (2) those engaged as employees 
of the company or other insurance com- 
panies, and (3) friends and relatives of 
agents or investigators. The duty of de- 
fendants’ counsel is to prevent, so far as is 
possible, jurors from learning that his client 
is insured against liability and, in the event 
of an adverse judgment, will not have to 
satisfy it in whole or in part. In an at- 
tempt to resolve these conflicting interests, 
questions relating to prospective jurors’ in- 
terest in, or connection with, liability insur- 
ance companies must be asked in good faith 
and not merely for the purpose of bringing 
home to the jurors the fact that a defend- 
ant is insured. As pointedly observed in 
Beasley v. Pond, 173 Okla. 355: 


‘“‘Many courts permit counsel to inquire as to 
whether the juror is interested in the particular 
insurance company involved in the case, so long 
as no mention is made that the defendant actu- 
ally carries insurance, In permitting this prac- 
tice, the courts proceed on the theory that if 
such questioning be interpreted by the jury as 
an inference that an insurance company is back 
of the defendant, thus invading the defendant's 
rights, nevertheless the plaintiff has the equally 
important right to elicit from the prospective 
jurors sufficient information that he may in- 
telligently exercise his right to challenge. It 
is well known that plaintiffs rightfully object 
to juries composed of men who by the very 
nature of their business adopt an attitude of 
mind antagonistic to the payment of such 
claims as plaintiff is at the time presenting in 
court. Since perfection is often impossible, the 
conjecture that defendant may be improperly 
prejudiced by such voir dire examinstion is 
looked upon as merely an unfortunate possibil- 
ity which notwithstanding, is not permitted to 
override the valuable right of plaintiff to try 
his case before disinterested parties—a choice 
of the lesser of two evils. * * * The theory is, 
of course, that the plaintiff is entitled to know 
the relationship between any juror and the party 
really in interest or in the same class, though 
not appearing of record, so that he may use 
the information thus obtained as a guide for 
the exercising of his challenges. 


“Particularly pertinent, also, is the lan- 
guage of the Ohio Supreme Court in Dowd- 
Feder, Inc. v. Truesdell, 130 Ohio St. 530: 


“In view of the fact that neither litigant nor 
counsel can know personally every prospective 
juror, inquiry into a juror’s possible connec- 
tion with, or interest in, casualty insurance 
companies is obviously necessary in order that 
his cause shal] not be tried by a jury whose 
views in such cases are colored by their invest- 
ments, income, or other prejudicial interests. 
While a juror’s interest in or connections with 
a casualty insurance company do not ipso facto 
disqualify him as a juror, yet it must be ad- 
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mitted that there is the possibility of a disposi- 
tion on the part of some such persons to be 
defense-minded. 


“Earlier Illinois authorities are exhaustively 
reviewed in Smithers v. Henriquez, 368 IIl. 
588. ‘There, the precise issue decided was 
whether inquiries to prospective jurors upon 
their voir dire examination, apparently in 
good faith, with the object of eliminating 
interested parties from the jury, were so 
prejudicial as to require a reversal. In par- 
ticular, counsel was permitted to ask if any 
juror was interested in a named insurance 
company defending the action. In summary, 
we said, ‘to require a reversal, the examina- 
tion must be such as to show a prejudice 
to the rights of the defendant. It is to 
be remembered that plaintiff's right to an 
impartial disinterested jury is equal to that 
of the defendant to have an examination 
of the jury free from prejudice to his in- 
terests. There can be no difference in a 
court of justice between the rights of liti- 
gants to a fair trial, and, if before a jury, 
that it be impartial and unbiased.’ The 
questions were held proper under the factual 
situation presented. In Edwards v. Hill- 
Thomas Lime & Cement Co., 378 Ill. 180, 
without determining whether the error was 
sufficient to require a reversal of the judg- 
ment, we decided that the circumstances at- 
tending the questions relating to the jurors’ 
interest in an insurance company did not 
satisfy the requirements announced in 
Smithers v. Henriquez, 368 Ill. 588. Simi- 
larly, the questions propounded in Kava- 
naugh wv. Parret, 379 Ill. 273, where the evi- 
dence as to the automobile collision was in 
sharp dispute, were held to be prejudicial. 
Neither of these two later decisions depart 
from or even purport to abrogate Smithers 
v. Henriques, 368 Ill. 588. Here, the precise 
question presented is, consequently, whether 
the record discloses that the inquiries as- 
sailed were made in good faith for the pur- 
pose of obtaining a legitimate basis for 
exercising plaintif’s right of peremptory 
challenge, or, instead, primarily to advise 
the jurors that defendants were covered by 
liability insurance. 


Interrogation in Good Faith 

“Defendants do not urge bad faith by plain- 
tiff’s counsel in asking the questions. The 
Appellate Court says: ‘Here the good faith 
of plaintiff's counsel is evidence. * * 
From the affidavit of defendants’ attorney, 
it appears that defendants were insured by 
the Underwriters at Lloyds of London for 
$20,000; that the Underwriters employed 
agents and investigators in Cook county to 
represent them on various policies; that the 
local agency firm had twenty-eight em- 
ployees and the investigating firm sixty- 
five, and that no one of these employees on 
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defendants’ policy was on the jury. The 
affidavit did not foreclose the possibility of 
other agents or investigators or their em- 
ployees or other employees of the Under- 
writers being on the jury panel. Indeed, 
in O’Neal v. Caffarello, 303 Ill. App. 574, 
where a counteraffidavit was filed, as here, 
the voir dire examination concerning the 
jurors’ connection with the Underwriters at 
Lloyds of London disclosed a prospective 
juror who wrote insurance for Lloyds. He 
was excused forthwith. In the light of the 
situation developed in the O’Neal case, 
counsel would have been derelict in his duty 
to plaintiff had he not attempted to ascer- 
tain whether the same situation obtained in 
this case. A second possibility left open by 
defendants’ affidavit was that close relatives 
or friends of the agent and investigators on 
defendants’ policy may have been on the 
jury panel. Again, former employees of 
the agency or investigating firm on this 
policy may have been prospective jurors. 
Further, the affidavits did not preclude the 
possible presence on the jury panel of full 
or part-time agents or close friends or rela- 
tives of such agents who were engaged in 
other types of insurance business for Lloyds 
of London. Without exploring further 
possibilities, the foregoing suffice to demon- 
strate abundant reason for seeking the con- 
nection of prospective jurors with, and 
financial interest in, the Underwriters at 
Lloyds of London in the present case. 
Furthermore, the motion of defendants’ at- 
weeny warrants the construction that he 
gested the procedure followed by plain- 
tiff’s counsel in asking the questions. The 
aan between the trial judge and the 
counsel tends to indicate that defendants’ 
principal opposition was to an inquiry con- 
cerning relatives of the jurors. The form of 
question actually employed was suggested 
by the trial judge, and the general and 
specific questions were ordered pursuant to 
defendants’ motion. It is patent that gen- 
eral questions restricted to the business or 
occupation of the jurors would fail to dis- 
close the connection of a part-time agent or 
of a close relative or friend of an agent of 
Lloyds. Defendants admit that Lloyds of 
London had numerous agents and em- 
ployees in Cook county but the affidavit of 
their attorney states only that the agents 
and employees involved in the particular 
policy issued to them were not on the panel 
of jurors. Manifestly, plaintiff's counsel was 
warranted in attempting to find out whether 
other agents or employees of the Under- 
writers were on the panel. Protection of 
his client against possible prejudice de- 
manded such an inquiry, and the trial judge 
did not abuse his discretion in permitting 
the questions to be asked. 
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Verdict Showing No Prejudice 


“In this case, the extent of plaintiff’s serious 
injuries is not disputed. Hospital and medi- 
cal expenses exceeded $7000. It cannot be 
said the information acquired by the jurors 
to the effect that defendants carried liability 
insurance was prejudicial to defendants 
when the damages assessed, $12,500, were 
well below the limits of the policy, $20,000. 


* * * 


Questions Not Prohibited 


“The record discloses good faith in seeking 
to ask the questions and, also, painstaking 
efforts by plaintiff’s counsel, when permitted 
so to do, to interrogate the jurors in a man- 
ner eminently fair to defendants as well as 
to his own client. The procedure pursued 
by the trial court and plaintiff’s counsel 
reflects a sincere attempt to follow the 
suggestions of this court in Smithers v. 
Henriquez, 368 Ill. 588, and demonstrates 
that counsel can accomplish the objective of 
preventing persons interested in the insur- 
ance carrier from serving as jurors by ad- 
hering to our admonitions in Smithers v. 
Henriquez, 368 Ill. 588, Edwards v. Hiill- 
Thomas Lime & Cement Co., 378 Til. 180, 
and Kavanaugh v. Parret, 379 Ill. 273.” 


Conclusion 


The Illinois Supreme Court concluded that 
the defendants were liable to the plaintiff. 
A release signed by the plaintiff at the slide 
was held to be ineffective in releasing the 
proprietors from liability; and on the issue 
of contributory negligence, the court ruled 
that proof of such negligence could not avail 
the defendants because the sole proximate 
cause of the accident and the plaintiff's re- 
sulting injuries was the ditch traversing the 
runways. 


COMMUNITY PROPERTY RIGHTS 
AS AFFECTING DISTRIBUTION 
OF POLICY PROCEEDS 


An interesting problem relating to the dis- 
tribution of the proceeds from two policies 
under the Washington community property 
law was presented to the United States 
District Court, District of Oregon, by the 
Metropolitan Life Insurance Company. The 
insurer paid into court the amount due on 
an endowment policy and a group policy 
certificate and requested the court to dis- 
tribute the proceeds among three claimants. 


Issuance of Policies 


An endowment policy and a group life insur- 
ance certificate were issued to Snyder by the 
Metropolitan Life Insurance Company in 
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1916 and 1917, respectively. The beneficiary 
in both policies was Tamzan Snyder, the 
insured’s first wife. Both policies provided 
for a waiver of premiums upon proof of per- 
manent and total disability, and both poli- 
cies provided for a change of beneficiary 
upon written notice and surrender of the 
policies to the insurer. The certificate pro- 
vided for disability payments to the benefi- 
ciary if the insured should become permanently 
and totally disabled. Premiums on the cer- 
tificate were paid by the insured’s employer, 
a part thereof being deducted from the in- 
sured’s wages. 


Divorce, Remarriage and Divorce 

In June, 1930, Snyder’s wife divorced him. 
She delivered to him the endowment policy 
and the group life certificate before the di- 
vorce became final in January, 1931. In 
1932, Snyder remarried. His second wife, 
Mabel Skov, was made beneficiary of both 
policies, and the insurer substituted her 
name on both policies. In 1936, Snyder was 
adjudged insane, and the insurer waived the 
premium payments on the endowment 
policy and on the certificate. Disability 
payments were made to the second wife. 
In 1939, Mabel secured an Oregon divorce 
from Snyder, and shortly thereafter, she 
married Carl Skov. In 1941, Snyder was 
found competent. He demanded the return 
of the policies from his second wife, and she 
refused to deliver them. Snyder went to 
live with his sister in 1941, and died within 
afew months. Although Snyder attempted 
to change the beneficiary of both policies 
to his sister, no changes were made by the 
insurer because the policies were not deliv- 
ered to it as provided therein. The second 
wife’s retention of these policies prevented 
compliance with the provisions. Both wives 
and the sister claimed an interest in the 
funds deposited in court by the insurer. All 
the parties, with the exception of the sister, 
resided in Washington until 1938, when the 
second wife moved to Oregon to obtain her 
divorce. It was agreed by all parties that 
the Oregon tribunal should determine the 
distribution of the proceeds in accordance 
with Washington law. 


Community Property Doctrine 

After reviewing the historical background 
of the community property doctrine, the 
court, in Metropolitan Life Insurance Co. v 
Skov et al., decided July 12, 1943 [8 CCH 
Lire Cases 1008], remarked that: 


“The community is in the nature of a partner- 
ship. The increase or acquisitions of prop- 
erty by either husband or wife after marriage 
are jointly owned by the community. Spe- 
cifically, the fruit of labor or skill of the 
husband is held to be the joint creation of 
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both. * * * Basicaliy, an entirely stable 
marriage relation is envisaged as a back- 
ground. Because of the history of the con- 
cept, then, the courts have experienced 
grave difficulty in dealing with problems 
raised by the dissolution of the community 
by divorce and by the creation of a subse- 
quent or multiple successive communities.” 


Wife Vested with Present Estate 


A fundamental feature of the Washington 
law is that the wife is vested with a present 
estate. All earnings of the husband become 
part of the community property and are 
impressed with the limitations against dis- 
posal without the wife’s consent. Insurance 
policies as property fall within the rule of 
community property. 


“If a policy upon the life of the husband was 
acquired during the existence of the mar- 
riage relation, such a policy becomes 
community property. If the wife is named 
as beneficiary thereof, she cannot be re- 
moved from this favored position without 
her consent. If death of the husband occur 
and the wife is the beneficiary, the proceeds 
pass to her, not as community property but 
as part of her separate estate.” 


Both the policies in question were commu- 
nity property belonging to Snyder and his 
first wife. The effect of the first divorce 
was to terminate the community. 


“Although direct authority does not exist, 
the indications are that the Washington 
courts would hold that, since Tamzan’s in- 
terest was a property right and she became 
a tenant in common, she is bound to accept 
that sum from the proceeds which her share 
of the premiums paid by the community 
bears to the whole amount of premiums 
paid.” 


Interest of the Second Wife 


Inasmuch as the insurer had paid the dis- 
ability benefits to the second wife because 
she was the named beneficiary, the first 
wife has no right to recover from the in- 
surer or the second wife the payments so 
made. While Snyder could not have made 
the second wife beneficiary without the first 
wife’s consent, the court found that there 
was such consent in the fact of voluntary 
delivery of the policies by the first wife to 
Snyder. 


“When Mabel divorced Snyder and did not 
have the status of these policies fixed by 
decree, she became tenant in common of 
them only insofar as it is shown that funds 
from the community of which she was a 
member contributed to the result. She is 
not shown to have made any payments on 
the endowment policy. All of the proceeds 
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of the group policy in which she had any 
interest had been paid to her by the com- 
pany. Upon divorce, then, she lost all her 
interest in the policies except that she was 
named as beneficiary. Under these circum- 
stances, she had no right to insist that she 
be retained as beneficiary. She refused to 
surrender the policies. Snyder took all the 
necessary steps to have his sister [Josephine 
Halley] named the beneficiary, except to 
surrender the policy and certificate. Her 
unlawful refusal to deliver the policy and 
certificate could not prevent Snyder from 
making the change.” 


The court ruled that under the circum- 
stances the insurer would be held to have 
waived the requirement that the policies 
must be surrendered in order to effect a 
change of beneficiaries, and that the sister 
should be treated as the substituted bene- 
ficiary. The court expressly found that 
Snyder was competent at the time he di- 
rected the insurer to substitute his sister as 
beneficiary, and that if the policy and cer- 
tificate had been surrendered substitution 
would have been made. 


Division of Proceeds 


“The court, therefore, holds that the coun- 
terclaim [for disability payments to the 
second wife] of Tamzan a as against 
Metropolitan be dismissed * * *, Tamzan 
Snyder will receive from the fund resulting 
from the group policy such an amount as 
bears a proportionate relationship to the 
proceeds of the certificate as one-half of the 
premiums paid by the community of which 
she and Snyder were members bears to the 
total amount of premiums paid thereon. 
The same rule will be applied to the endow- 
ment policy, except that the loan [which 
Snyder had made during the first marriage] 
will be deducted from the amount of pre- 
miums paid as of the date of her divorce. 
Her share of the proceeds will be based on 
one-half of this sum. The balance of the 
amount deposited on policy and certificate 
will be paid to Josephine M. Halley.” 


FLYING — AND LIFE INSURANCE 
(Concluded from page 15) 


Conclusions 


It is quite probable that as the spread of risk 
becomes greater and aviation becomes more 
popular, the contracts of companies will be- 
come more liberal but that there will be 
added premium charges commensurate with 
the hazard and risk which the assured will 
be under a duty to disclose to the under- 
writer. 
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The Fire Insurer and the 
Federal Declaratory Judgment Act 


by THOMAS MILLEDGE GALPHIN * 


HE federal declaratory judgment action 

is not an action at law or in equity. It is 
suit generis, a form of action different in 
theory and in some practical aspects from 
an action at law or in equity. It enables a 
party to go into court and have his rights or 
obligations declared, where there is an actual 
controversy between him and the defendant, 
even though no cause of action for a breach 
of an obligation has arisen. He may also 
by this form of action go into court after 
there has been an alleged breach or a claim 
has been made against him to perform an 
alleged obligation. The litigant in such in- 
stance is not at the mercy of the claimant as 
to when he shall be sued, or in some in- 
stances where he shall be sued. Although 
this form of action is of comparatively re- 
cent origin, it has been used rather ex- 
tensively. 


The Federal Declaratory Judgment Act does 
not, and probably could not, do away with 
the right of trial by jury, if any of the parties 
to such action request a trial, where the 
issues involved are not of equitable cogni- 
zance. The Act expressly permits, however, 
the granting of equitable relief, if the issues 
are equitable or any of the parties are en- 
titled to such relief. 


Judicial Discretion in Allowing Suits 


It has been said in a number of federal deci- 
sions that permitting a declaratory judg- 
ment action to be maintained is within the 
discretion of the court. This is true, but the 
court in determining whether it will permit 
such an action to be maintained, must exer- 
cise a sound legal discretion. There can 
be an abuse of such discretion. The refusal 
to permit such an action to be maintained 
cannot be arbitrary or capricious. Where 
an action has been brought on a policy of 
insurance in a state court and the insurer 
seeks to bring a declaratory judgment action 
in a federal court on the same policy, where 
the parties and the issues would be the same 
as in the state court, the court would refuse 
to permit such an action to be maintained. 





*Member of the firm of Ogden, Galphin, Tar- 
rant & Street, Louisville, Kentucky. 


Where a suit is brought against an assured 
who is protected under a casualty policy, 
the court would not permit the insurer to 
bring a declaratory judgment action in the 
federal court, where the only issue involved 
is the liability of the insured and, if liable, 
the amount of damages. There are several 
cases to this effect. While technically the 
federal court could permit the action to be 
maintained, it has the right in such instance 
to refuse to do so. The Supreme Court has 
said that if the matter to be determined is 
the same as that already pending, and the 
parties to be affected are the same, such 
interference by the federal court with the 
orderly disposition of the state court litiga- 
tion should be avoided. Brillhart v. Excess 
Insurance Co. of America, 316 U. S. 491, 86 
L. Ed, 1620. 


The situation, however, is quite different 
where the insurer in the instance just men- 
tioned is asserting that there is no liability 
under its policy even if the plaintiff in the 
action against the assured has a good cause 
of action. The insurer in such instance is 
warranted in bringing an action for a federal 
declaratory judgment to have the court de- 
termine whether there is any liability under 
its policy, so that it will know whether to 
defend the pending suit in the state court. 


Types of Insurers Seeking Declaratory 
Judgments 


Of the insurers making use of this form of 
action the casualty insurers appear to have 
made more use of it than any other type of 
insurer. They do so probably because the 
nature of their insurance contract impels 
them to get a court’s declaration covering 
their obligations as to pending claims or 
suits against their assureds. Life insurers 
have also made considerable use of this form 
of action. In a number of instances they 
have done so to determine their contingent 
or future liabilities for disability claims. 
Generally, the action by the casualty insurer 
has been on a single policy held by its as- 
sured. In the case of life insurers, the 
action has been by a company on one or 
more policies issued by it to its assured. 


THE INSURANCE LAW JOURNAL 





(67) 














































Desirability of Bringing Declaratory 
Judgment Action , 


Generally there is no need of a fire insurer 
bringing a declaratory judgment action 
where it is the only insurer, and the claim 
is for loss of the property covered by the 
policy. I have found but one case where a 
single fire insurer has sought to maintain a 
federal declaratory judgment suit on a 
policy issued to its insured. Pacific Fire In- 
surance Company v. Reiner, [4 CCH Fire 
Cases 353] 45 F. Supp. 703. The particular 
circumstances of that case will be later 
stated. 

Generally it is only where two or more fire 
insurers are involved in a claim that the 
declaratory judgment action, state or fed- 
eral, may perhaps afford a desirable means 
of having the claim determined. To illus- 
trate: if A has two or more policies cover- 
ing certain property in a sum not exceeding, 
for example, $12,000, and he has made a 
claim for loss in excess of $3,000, then the 
amount in controversy with his insurers 
exceeds the sum requisite for federal juris- 
diction, although the claim against each in- 
surer may be for less than that sum. It 
has been held in a number of cases in federal 
district appellate courts that the “amount 
in controversy” under the pro rata liability 
clause of the fire policy, is the total amount 
of the loss claimed; that under the pro rata 
liability clause, the insurers on a risk have 
such a common interest that they may join 
together as parties plaintiff in a declaratory 
judgment action against the insured to have 
the court determine common questions aris- 
ing under their respective policies; that even 
though the amount involved to each insurer 
is less than the amount requisite for federal 
jurisdiction, if there is diversity of citizen- 
ship, the aggregate of these separate 
amounts is used to determine the requisite 
jurisdictional amount. 


Effect of Not Bringing Action 


If the declaratory judgment action is not 
used by the fire insurers in an appropriate 
case and the insured is left alone to bring 
separate actions on each of his policies in 
the state court, some of which are not re- 
movable to the federal court, there could 
be, and not unlikely there would be, vary- 
ing results in the several cases, even though 
the issues therein be the same. An insured 
might not recover at all in one case and 
recover the full amount of his claim in 
another; or he might recover a smaller 
amount proportionately in one suit than he 
recovers in the other. Such results are 
obviously to be avoided if possible. It is 
elementary, of course, that separate actions 


in a state court for $3,000 or less cannot be 
joined together and removed to the federal 
court. 

In many instances the attorney for the fire 
insurers is not engaged until the insured 
has instituted his separate actions. If the 
insurers prefer a trial in the federal court, 
it may then be too late to take advantage 
of the procedure afforded by the Federal 
Declaratory Judgment Act, if the issues 
would be the same as in the pending state 
court actions. 


Diversity of Citizenship 

It should be kept in mind, however, that 
the Federal Declaratory Judgment Act has 
not enlarged the jurisdiction of the federal 
courts; it has merely provided an additional 
form of action over controversies of which 
it has jurisdiction. An insurance company, 
incorporated under the laws of the same 
state of which the insured is a citizen, can- 
not, it is held, join in a declaratory judgment 
action with other non-resident insurance 
companies, since the requisite diversity of 
citizenship does not exist between such res- 
ident insurance company and the insured. 
Firemen’s Fund Insurance Co., et al. v. Cran- 
dall Horse Co., [4 CCH Fire Caszs 557], 47 
F. Supp. 82. 


Insured’s Use of Declaratory 

Judgment Action 

There are perhaps instances in which the 
insured may deem it advisable to bring a 
federal declaratory judgment action. For 
example, if he is in a quandary as to whether 
his loss is covered under one policy or an- 
other, then he might well bring such an ac- 
tion to have the court determine which one 
of the two insurers is liable to him. In an 
action at law against one of the insurers 
he would be compelled to state a cause of 
action on his policy in order to stay in 
court. In some state jurisdictions, he can- 
not state a cause of action at law or in 
equity in the alternative against two or more 
defendants; in other words, it has been 
held that he has stated no cause of action 
against either defendant when he has alleged 
that either one of the defendants is liable 
to him but he does not know which one. 
This rule should not be confused with the 
rule stating alternative causes of action 
against a single defendant. Therefore, an 
insured in the state of case just mentioned, 
to avoid delay and uncertainty may also 
make use of the federal declaratory judg- 
ment action. 

In McPherrin v. Hartford Fire Insurance 
Company, et al., [4 CCH Fire Cases 340], 44 
F. Supp. 674, the plaintiff brought that kind 
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of action to determine which of two insurers 
was liable to him. In American Macaroni 
Manufacturing Co. v. Niagara Fire Insurance 
Co., et al., [4 CCH Fire Cases 142] 43 F. 
Supp. 933, the insured brought an action to 
have the court determine whether an ap- 
praisal and the right to an examination 
under oath by the insurers had been waived. 
The court held that he had a right to main- 
tain that action, but decided adversely to 
his contention, namely, that these rights had 
not been waived by the insurers. 

In Langlie, et al. v. United Firemen’s Insur- 
ance Co., et al., 40 F. Supp. 24, an action 
was brought under a state declaratory judg- 
ment act against numerous defendant insur- 
ers, and they sought to remove the case 
to the federal court. The case was remanded 
to the state court because two of the insur- 
ers were residents of the same state as the 
insureds. The court held that since there 
was one suit, the causes of action were not 
separable under the pro rata liability pro- 
vision of the policies, and since two of the 
insurers were residents of the same state 
as the insureds, there was not the requisite 
diversity of citizenship. 

In Firemen’s Fund Insurance Co., et al. v. 
Crandall Horse Co., supra, the court held 
that the fact that two of the policies were 
issued by insurers resident of the same 
state as the insured, did not preclude the 
non-resident insurers from maintaining a 
federal declaratory judgment action, although 
the resident insurers could not intervene. 
These two cases may seem to be inconsis- 
tent but perhaps they may be reconciled: 
the parties defendant may be joined to- 
gether in a state court action to prevent 
federal jurisdiction where non-separability 
exists, but resident insurers cannot join with 
non-resident insurers as parties plaintiff to 
obtain federal jurisdiction of the controversy 
between the resident insurers and the resident 
insured. 


Actions by Fire Insurers Under the Act 


Although the Federal Declaratory Judgment 
Act, Judicial Code, Section 274D, 28 U. S. 
C. A., Section 400, was enacted in June 1934, 
there have been but few reported cases 
brought under it by fire insurers. Perhaps 
there may be some others that have escaped 
my attention, but there appear to have been 
only six such cases: American Eagle Fire In- 
surance Company, et al. v. Gayle, et al., [1 CCH 
Fire Cases 621] 108 Fed. (2d) 116 (1939); 
Pacific Fire Insurance Co., et al. v. C. C. 
Anderson, [4 CCH Fire Cases 18] 42 F. Supp. 
917 (1942); Pacific Fire Insurance Co. v. 
Reiner, [4 CCH Fire Cases 353] 45 F. Supp. 
703 (1942) ; Firemen’s Fund Insurance Co. et 
al. v, Crandall Horse Co., [4 CCH Fire Cases 


554, 557] 47 F. Supp. 82 (1942); Hargrove 
v. American Central Insurance Co., et al., [4 
CCH Fre Cases 38] 125 Fed. (2d) 225 
(1942); Home Insurance Co. v. Trotter, [4 
CCH Fire Cases 385] 130 Fed. (2d) 800 
(1942). 

In all of these six cases except the Reiner 
case, the action was jointly brought by two 
or more insurers against the insured as a 
claimant for a loss on a policy of insurance. 


In the Crandall, Hargrove and Trotter cases, 
the insurers sought to have the court declare 
that the insured caused the property to be 
burned for the fraudulent purpose of collect- 
ing the insurance, and if that contention was 
decided adversely, then to have the court 
determine the amount of the loss and adjudge 
the pro rata liability of each insurer. 


In the Anderson case the insurers brought 
their action to have the court determine 
whether the loss claimed by the insured re- 
sulted from a “friendly” or a “hostile” fire, 
and if from a hostile fire, the amount of the 
loss and the pro rata liability of each insurer. 
In the Gayle case the question was whether 
or not certain claimants were covered under 
a policy issued on tobacco to the receiver of 
a warehouse corporation. 


In the Reiner case, an insurer issued a policy 
of fire insurance to a pawn broker, covering 
his liability as bailee against loss by fire to 
items of personal property pledged to him 
as security for loans. There were more than 
5,000 pledgors of such items at the time of 
the fire. The insurer sought to maintain a 
federal declaratory judgment action against 
the insured and one of the pledgors whose 
claim was $16.50 as the representative of a 
class, and while the court held that a de- 
claratory judgment action could be properly 
brought in such a state of case, the insurer 
under the facts alleged, could not have the 
matter determined as to the amount and ex- 
tent of its liability by having this one pledgor 
represent all the others who would be bound 
by the judgment. 


“Amount in Controversy” — 
Joinder of Insurers 


The question of whether several insurers can 
join together in one suit to bring a federal 
declaratory judgment action or an action in 
equity under the pro rata liability clause, 
where the amount of the loss is in excess of 
$3,000, and there is diversity of citizenship, 
but where the claim against one or more of 
the insurers is $3,000 or less, has never been 
directly passed upon by the Supreme Court. 
In Pacific Fire Insurance Co., et al. v. C. C 
Anderson, supra, and in Firemen’s Fund In- 
surance Co., et al. v. Crandall Horse Co., supra, 
the court expressly held that the “amount in 
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controversy” was to be determined by the 
amount of the loss claimed, and not by the 
pro rata liability claimed against each insurer ; 
that it was the aggregate of the claims against 
each insurer that determined the “amount in 
controversy”. In the Crandall case the amount 
claimed against several of the insurers was 
less than $3,000. In American Eagle Fire In- 
surance Company, et al. v. Gayle, et al., supra, 
there were ten insurers, but the claim against 
only two of them exceeded $3,000. The right 
of all the insurers to join together in a fed- 
eral declaratory judgment suit was not ques- 
tioned. 


Equity Actions — Joinder 


The aforementioned cases on this question 
follow this same rule as announced in the 
following previous cases, which were actions 
in equity in the federal court, instituted be- 
fore the enactment of the Federal Declaratory 
Judgment Act: Alliance Insurance Company, 
et al. v. Jamerson, 12 F. Supp. 957; Jamerson 
v. Alliance Insurance Company, et al., 87 Fed. 
(2d) 253; American Central Insurance Co., et 
al. v. Harmon Knitting Mills, 39 Fed. (2d) 21; 
Milwaukee Mechanics Insurance Co., et al. v. 
Ciaccio, 38 Fed. (2d) 153; Virginia Carolina 
Chemical Co. v. Home Insurance Co., 113 
Fed. 1. 

The first four cases were from the Seventh 
Appellate Circuit and the last case cited from 
the Fifth Appellate Circuit. Earlier cases, 
with the exception of the last one just men- 
tioned, which hold to the contrary insofar as 
an action in equity is concerned, are: Scruggs 
& Echols v. American Insurance Co., 176 Fed. 
224 (5 CCA); Scottish Union & National In- 
surance Co. v. J. H. Mohlman, 73 Fed. 66 (So. 
Dist. N. Y.) ; Mechanics Insurance Company v. 
C. A. Hoover Distilling Co., 173 Fed. 888 
(8 CCA). 


Equity Action to Enjoin State Court Suits 


In Di Giovanni, et al. v. Camden Fire In- 
surance Association, 296 U. S. 64, 56S. Ct. 1. 
80 L. Ed. 47, a husband and wife held a policy 
of the insurer covering a building in a sum 
not exceeding $3,000, and the husband held 
a policy with the insurer covering in a sum 
not exceeding $1,500 on personal property 
located in the building. The insurer filed its 
bill in equity to restrain the insureds under 
these policies from instituting suits in the 
state court and to have the court adjudge 
that the insurer was not liable for a loss 
claimed as occurring under the policies on 
the ground that the insureds had conspired 
together to destroy the property and were 

ilty of fraud in overvaluing the property 
or the insurance. The Supreme Court af- 
firmed the action of the trial court in dis- 
missing the bill for want of equity. The 
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court pointed out that the insureds and the 
property covered were different under each 
policy; that ordinarily federal jurisdiction 
could not be conferred by joining in a single 
suit separate causes of action in none of 
which the amount involved is more than 
$3,000, although their aggregate exceeds that 
sum; that the inconvenience of the insurer 
in defending two separate actions in law was 
not a sufficient ground for avoiding multi- 
plicity of actions to warrant the maintenance 
of the action and obtaining federal jurisdic- 
tion. This case is obviously not in point on 
the matter being discussed, but may often be 
cited as if it is. It involved two different 
insureds and two distinct coverages. It did 
not involve the pro rata liability clause, or the 
question arising therefrom as to whether the 
“amount in controversy” is the total amount 
claimed against the several insurers on a 
risk. This case is distinguished in Alliance 
Insurance Company, et al. v. Jamerson, supra, 
and in Firemen’s Fund Insurance Company et 
al. v. Crandall Horse Co., supra. 

Jamerson v. Alliance Insurance Company, su- 
pra, was before the Supreme Court after the 
Di Giovanni case, on a petition for a writ of 
certiorari by the insured, but this petition 
was denied. (300 U. S. 683, 57 S. Ct. 753, 81 
L. Ed. 886.) Where a jurisdictional question 
appears on the face of a record, even though 
it may not be made a ground for the writ, 
and there is doubt in the court’s mind of the 
jurisdiction of the lower court, it will con- 
sider the question even though not expressly 
raised. Smith v. Apple, 264 U. S. 274, 44S. Ct. 
311, 68 L. Ed. 678. 


Effect of Erie, etc. v. Tompkins 


The value to an insurer of a trial by the fed- 
eral court of a suit on a fire policy has been 
greatly limited, and for practical purposes in 
some instances completely nullified, by the 
decision in Erie Railroad Co. v. Tompkins, 
304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 
114 A. L. R. 187 (1938). Prior to that deci- 
sion, the federal court in trying a case on an 
insurance policy, or any other form of com- 
mercial contract, or in trying actions in tort, 
was not bound, in the absence of statutory 
law, by the decisions of the state court, but 
it followed its conception of the law gener- 
ally in the light of controlling federal appel- 
late decisions. Now, under that decision, the 
federal courts must follow the decisions of 
the state court, except as to federal statutory 
or constitutional questions. 
prior to that decision the federal courts held 
as against many state courts, that an agent 
could not orally waive or change a policy of 
fire insurance where the policy provided that 
any change or indorsement had to be made 
in writing by a duly authorized representa- 
tive. Now the federal courts must apply the 
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rule of the state court on this particular mat- 
ter in which state the cause of action on the 
policy arises. Thus it is seen that the benefit 
of a trial in the federal court by the insurer 
has, to say the least, been greatly limited. 


Injunctive Relief 


This discussion would be incomplete, and 
perhaps misleading, if attention was not 
called to the question of whether or not the 
federal court can enjoin an assured from 
bringing or prosecuting suits in the state 
court, whether instituted before or after the 
institution by the insurers of a federal de- 
claratory judgment action. 


Section 262 of the Federal Judicial Code, 28 
U.S. C. A., Section 377, provides: 

“The Supreme Court and the district courts 
shall have power to issue writs of scire facias. 
The Supreme Court, the circuit courts of ap- 
peals, and the district courts shall have power 
to issue all writs not specifically provided for 
by statute, which may be necessary for the 
exercise of their respective jurisdictions, and 
agreeable to the usages and principles of law.”’ 
Section 265 of the Judicial Code, 28 U. S.C. A., 
Section 379, provides: 

“The writ of injunction shall not be granted 
by any court of the United States to stay pro- 
ceedings in any court of a State, except in cases 
where such injunction may be authorized by 
any law relating to proceedings in bankruptcy.”’ 
The first of these sections was originally en- 
acted in 1789 and the second section quoted 
was originally enacted in 1793. 


Statutory Construction 


It would make this discourse too long for the 
purpose for which it is to be used to enter 
into a thorough discussion of the power of 
the federal court to grant an injunction pre- 
venting a party from bringing a suit in a 
state court or from proceeding in a suit al- 
ready brought. Since the enactment of these 
sections of the Judicial Code, other federal 
statutes have qualified the meaning of Sec- 
tion 265, and the court, by construction, has 
conferred on the federal court the power to 
stay proceedings in a state court in at least 
two instances, namely, actions in rem and 
to stay further steps in a case which has been 
removed to the federal court. There has been 
much confusion, however, in the decisions of 
the federal courts, district, appellate and 
Supreme, as to the correct interpretation of 
Section 265. The tendency now is to restrict, 
rather than liberalize, the construction of 
that section. 


Injunctive Powers Not Enlarged by Act 


I shall undertake to state only a few propo- 
Sitions as they relate to the matter of a 


declaratory judgment action by fire insurers. 
(1) The power of the federal court to grant 
an injunction has not been enlarged by the 
Federal Declaratory Judgment Act; its power 
to grant an injunction in that type of action 
is no different from what it was before the 
federal declaratory judgment law was en- 
acted. The Act does not confer on the fed- 
eral court the power to stay proceedings in 
a state court. Thus, no other ground appear- 
ing, the court has no authority under Section 
265 to stay proceedings in the state court. 


Injunctive Relief Where Issues 
Are Legal 


(2) An action which involves no equitable 
basis for the federal court’s jurisdiction, 
where the issues are solely legal, in a suit on 
a policy of insurance, whether or not these 
issues appear in an action by the insurer for 
a declaration of rights, the federal court has 
no power, as the Supreme Court has con- 
strued Section 265, to restrain the insured 
from bringing or prosecuting a case in the 
state court. Kline v. Burke Construction Co., 
260 U. S. 226, 67 L. Ed. 226; Maryland Cas- 
ualty Company v. Pacific Coal & Oil Co., 312 
U. S. 270, 85 L. Ed. 826 (1941); Toucey v. 
New York Life Insurance Company, 314 U. S. 
118, 86 L. Ed. 100 (1941); Southern Railway 
Co. v. Painter, 314 U. S. 160, 86 L. Ed. 119. 


Equitable Issues—Law Remedy 
Inadequate 


(3) It is submitted, however, that where one 
or more litigants bring an action in the fed- 
eral court involving equitable issues, and 
they have no adequate remedy at law, that 
the remedy of injunction may be a necessary 
adjunct of the equitable issues to be deter- 
mined,—in fact, it would be one of these 
equitable issues, without which the matter 
could not be fully determined. In such a 
state of case it is submitted that the federal 
court does have power to restrain the defend- 
ant from instituting actions at law in the 
state court and to restrain him from proceed- 
ing in actions already pending. One of the 
primary bases for the federal action in such 
instance would be the inadequacy of the 
remedy at law. Until the decision in Toucey 
v. New York Life Insurance Company, supra, 
(1941), the federal courts generally con- 
strued Section 265 not to preclude them from 
issuing an injunction in the state of case just 
mentioned. Conceivably, the case just cited 
may be construed to raise some doubt about 
this matter. In Oklahoma Packing Co. v. 
Oklahoma Gas & Electric Co., 309 U. S. 4, 84 
L. Ed. 537, the court held that an equitable 
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Effects of and Problems Arising 
from Financial Responsibility Laws 


by WILLIAM 


ITH the phenomenal increase in use of 

automobiles, and subsequent develop- 
ments of state and federal hard surfaced high- 
way systems during the two decades from 1910 
to 1930, came an alarming increase in human 
casualties and property destruction resulting 
from careless operation and lack of adequate 
regulation. Automobile insurance grew in 
volume by leaps and bounds during this 
period, but could not keep pace with the 
public clamor and demand for fewer acci- 
dents and more compensation for those which 
happened. The automobile driver and owner 
had not been educated to the tradition of 
buying protection when he bought his car, 
to the extent that the owner of other prop- 
erty buys fire insurance as an incident to 
ownership of his property. Had the casualty 
companies writing automobile insurance suc- 
ceeded in selling their commodity as a 
necessity, financial responsibility laws would 
probably have been unknown. 


A large percentage of drivers assume that 
they can themselves regulate their liability 
for accidents, and feel confident that insur- 
ance is a necessity for the other driver, but 
not for them. Of course, it doesn’t work 
that way. 


Compulsory Insurance Legislation 


A wave of public indignation over the grow- 
ing death list and the increasing army of 
those permanently disfigured and injured in 
automobile accidents culminated in mass 
introduction of legislation which sought to 
curb the two principal evils, namely, bad 
drivers and uncompensated claims. Com- 
pulsory insurance bills found their way into 
the legislatures of more than forty states 
from 1920 to 1930, Only one state, however, 
adopted such a law, and that was the Mas- 
sachusetts Compulsory Insurance Law effec- 
tive January 1, 1927. 


Insurance companies opposed compulsory 
insurance legislation in every state where 
it appeared. Such opposition is understand- 
able because a necessary corollary of com- 
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pulsory insurance must be state regulation 
of rates or state insurance. 


Financial Responsibility Laws 


Largely as a counter-irritant, legislators were 
offered financial responsibility legislation, 
and as such it was effective because more 
than thirty states enacted such laws during 
a ten year period from 1925 to 1935. These 
laws sounded plausible because they not 
only sought to eliminate the uncompensated 
claim, but were promoted as “safety” mea- 
sures which would make for safe driving 
and fewer accidents. The purpose of this 
discussion is to touch upon the high-lights 
as to whether these laws have lived up to 
their reputations. 


Has the bad driver been eliminated and 
have accidents thereby decreased? Has the 
percentage of insured drivers increased and 
the percentage of compensated claims there- 
by increased? 


Classification 


The financial responsibility laws which have 
been passed vary so in their terms that it 
is difficult to classify them. The general 
outstanding feature of all laws, however, 
may be stated as: 
(1) Requirement of proof of financial re- 
sponsibility following conviction for vio- 
lation of a motor vehicle law. 
(2) Requirement of proof of financial re- 
sponsibility following non-payment of a 
judgment arising out of a motor vehicle 
accident, and 
(3) Suspension of the right to operate an 
automobile until the satisfaction of a judg- 
ment. 


Regardless of the form which these numer- 
ous laws have taken, they have all been 
sold to the public of the state of enactment 
with the same promises and the same hopes, 
namely, that they would: 
(1) Eliminate or segregate the bad driver, 
thereby preventing or decreasing accidents; 
(2) Increase the proportion of insured 
cars or drivers and compel the bad driver 
to insure; 
(3) Procure the payment of more claims 
arising from automobile accidents. 
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EHect of Financial Responsibility Laws 


To what extent have these laws succeeded? 
Has the bad driver been eliminated? Most 
of the financial responsibility laws begin 
to operate when the driver is unable to pay 
a judgment against him for damages re- 
sulting from an automobile accident. His 
license is then revoked, or he is required 
to furnish financial responsibility to permit 
him to continue driving. In other words, 
these laws permit a bad dog “one bite”. 
By paying a higher premium or otherwise 
securing insurance, the driver is permitted 
to continue, and where, as in my own State 
of Wisconsin, the license is revoked and will 
not be reissued until such a judgment is 
satisfied, the driver often has recourse to 
transferring his car to another owner and 
taking his chances on operation without a 
driver's license. 

In most states, the correlation between the 
court which enters a judgment and the officer 
administering the financial responsibility law 
is not perfect, the burden being placed on 
the claimant or judgment creditor to pur- 
sue his remedy to the ultimate denial of a 
driver’s license to the judgment debtor. 


Where the driver is dependent upon use 
of his car for a livelihood, and the court 
has some discretion in the matter, drivers 
are permitted to operate by making small 
installment payments on the judgment. Some 
laws definitely provide for a considerable 
time for liquidation of such judgments, and 
in the meantime the driver is on the road 
just as he was before the enactment of the 
financial responsibility law. In most states 
proof of financial responsibility or payment 
of damages, or both, is required in lieu of 
suspension or revocation. This gives to the 
law an atmosphere of collection pressure 
rather than the elements of a safety measure. 


Effect on Collections 


There is some merit to the assertion that 
the existence of financial responsibility laws 
enhanced to a small degree the possibility 
of recovery even where the driver is not 
insured, and, therefore, persons suffering 
damage are more inclined to report acci- 
dents and to press for payment. No statis- 
tics are available .to prove it, although I 
have found this to be true in my own prac- 
tice. This result is incidental and has little 
effect upon the main objective of these laws. 


Accident Rate 


No adequate statistics are available from 
which results of financial responsibility laws 
in decreasing or preventing accidents by 
curbing careless drivers can be stated with 
mathematical certainty. Experience of state 
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administrators does not establish “his con- 
tention, and certainly the experience of auto- 
mobile insurance underwriters disproves 
definitely that the record of those states 
where such laws have been enacted, is better 
than the states without them, or that the 
record is better after enactment than it was 
prior thereto. 


The accident rate in the various states bears 
little relation to revocations or suspensions, 
which would indicate that financial responsi- 
bility laws are an insignificant factor, and 
that possibly the suspension and revocation 
laws which antedated and existed independ- 
ent of financial responsibility laws are more 
effective in removing bad drivers. To the 
extent that responsibility laws are effective 
in securing payment of damages they fail 
correspondingly to remove the bad driver 
and, therefore, to prevent accidents caused 
by him. 

It has also been said that these laws “create 
the illusion of safety” and thereby prevent 
the enactment of more drastic and effective 
laws controlling the bad driver. 


Increase in Insurance 


As to the second objective of financial re- 
sponsibility laws, namely, to increase the 
proportion of insured cars and drivers, in- 
cluding compulsory requirements as to the 
bad driver, the experience of underwriters 
is uniform that the enactment of legislation 
of this type has definitely resulted in a larger 
percentage of cars being insured for a period 
following such enactment, as a result of 
publicity incidental thereto. Most states, as 
an incident of responsibility laws, have en- 
acted compulsory requirements for the car- 
rying of insurance by public carriers—trucks 
and busses. 

If this volume of insurance be credited to 
financial responsibility laws, there can be 
no question that the laws have reached a 
group of drivers broad enough to warrant 
the statement that not only is volume in- 
creased, but that the greater number of 
insured drivers includes the entire number 
whose record: permits them to drive at all, 
whether they be good, bad or indifferent. 


Wisconsin Legislation 


To cite first hand experience, in the State 
of Wisconsin when our financial responsi- 
bility law was enacted in 1937 the last 
quarter of the year following enactment re- 
sulted in an increase in the volume of bus.- 
ness written by Wisconsin companies in this 
state of nearly fifty per cent over the cor- 
responding quarter of the previoius year. The 
increase continued at a declining rate for some 
months, leveled off, and has remained in status 
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quo since. It was the consensus of opinion of 
all underwriters, that the cause for this 
unprecedented increase in volume during a 
period of the year when such increases were 
unusual, could be accounted for only by 
reason of the publicity attendant upon en- 
actment of the financial responsibility law. 
Aside from the volume of insurance added 
by reason of mandatory requirements ap- 
plicable to public carriers, it is impossible 
to determine by statistical proof that finan- 
cial responsibility laws are responsible for 
maintenance of a higher percentage of in- 
sured cars. So many factors enter into the 
question that no one can be selected as 
more persuasive than others. There is the 
factor of local enforcement of traffic laws, 
the element of keen competition among com- 
panies resulting in lowering of rates, competi- 
tive salesmanship efforts, the standards of 
living of the community involved, and 
numerous others, all of which tend to make 
automobile owners and drivers “insurance 
conscious”. This state of mind is always 
oe by advertising laws relating to 
iability for automobile accidents. 


The conclusion, therefore, must be that the 
permanent effect upon increasing the proportion 
of insured cars or in compelling the bad 
driver to carry insurance, resulting from 
Financial Responsibility Laws, is slight al- 
though an increased volume is indicated; 
that the increase in volume is considerable 
if there be credited to financial responsibility 
laws the vast amount of insurance required 
under mandatory laws from public carriers 
of freight and passengers on the highways. 
It should be recognized, however, that the 
regulation of public carriers has developed 
along entirely independent lines in which 
the requirements for establishing financial 
responsibility by furnishing bond or a policy 
of insurance, do not result from financial 
responsibility laws. 


Claims Payments 


With respect to the third objective of 
this 7 of legislation, namely, the procur- 


ing of payment of more claims arising from 
automobile accidents, it follows that more 
claims will be compensated if a higher per- 
centage of cars and drivers are insured. 
All claims against insured drivers are paid 
whether the claimant has established his 
legal right to damages (assuming, of course, 
the solvency of the insurance carrier). 

The early financial responsibility laws did 
not include provision for payment of past 
damage, merely requiring proof of ability 
to respond in damages for future accidents. 
Demand came quickly for changes resulting 
in the so-called “Damage Judgment Laws” 
now in force in a great majority of states 


THE 


INSURANCE LAW JOURNAL 


having financial responsibility laws. Illus- 
trative of this type of legislation is the 
Wisconsin Law which provides for suspen- 
sion of the license of a driver, against whom 
a judgment has been entered and not Paid, 
for a period of one year after entry of judg- 
ment, “unless the driver gives proof of his 
ability to respond in damages for future 
accidents. A court may, however, permit 
payment of the judgment on the installment 
plan in such amounts as the couri may find 
to be reasonable, and I have found that 
where the driver involved relies upon use 
of his car for his livelihood, the court’s idea 
of reasonableness is a far cry from the in- 
structions used by the average judge in 
explaining to a jury what an ordinary and 
reasonably prudent man should do under 
the same or similar circumstances, In one 
circuit in Wisconsin several years ago, the 
court permitted the payment of $5.00 per 
month on a $600 judgment. It would have 
taken approximately twenty-five years to 
satisfy the judgment, which was about the 
life expectancy of the judgment debtor. 


This installment feature of many financial 
responsibility laws, coupled with the numer- 
ous exceptions as to the period for suspen- 
sion of licenses, the installment features, 
possibilities of evasion by transfer of title 
to the car, and others, produces a result 
which is not conducive to collection of past 
damage. The burden of pressing the ad- 
vantage to the claimant contemplated by 
this legislation is usually upon the claimant 
himself. No doubt, many claimants are en- 
couraged to report accidents and proceed 
to judgment in the hope of benefits from 
the provisions of the law in cases where 
the driver is insolvent and has no insurance. 


License Suspension 


The number of persons whose operating 
privileges are suspended pending satisfac- 
tion of a judgment, are comparatively few, 
and the statistics show no definite trend. 
It is contended by sponsors of these laws 
that many claims are paid without resorting 
to litigation because a threat to report the 
debtor or to sue often forces settlement. 
Obviously, no statistics on such results are 
obtainable. 


The sma2!! number of suspensions in states 
repurting accurate statistics is significant. 
For instance, in the State of Maine over 
a five year period, only 112 persons had 
their operating privileges suspended pending 
satisfaction of judgment. In the State of 
New Jersey in a one year period, out of 
1,391 judgments, 289 were satisfied and proof 
furnished. In New York, which has finan- 
cial responsibility laws and license require- 
ment laws more drastic than any state in 
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the Union, a total of 10,176 licenses were 
suspended or revoked for failure to satisfy 
udgments over a six-year period, while in 
elena in a two-year period, only 75 
operators were suspended for failure to satisfy 
judgments. 
As a remedial measure, therefor, as con- 
trasted with a preventative measure, it may 
be said that the financial responsibility laws 
do not live up to advance notices. 


Administrative Problems 


Turning briefly to problems which arise in 
the administration of financial responsibility 
law, they are numerous and complex. Many 
existing laws are inadequately administered 
for lack of funds to acquire and compile the 
mass of cumulative statistical data required, 
and to maintain the personnel and organiza- 
tion which strict enforcement would call for. 
Courts are prone to treat the enforcement 
of these laws as functions of independent 
administrative bodies. The cooperation of 
insurers is necessary but difficukt to secure 
because the element of business competition 
frequently becomes a factor. 


To secure adequate enforcement of these 
laws, reciprocity between states is necessary. 
Uniformity in state laws is absolutely essen- 
tial. 


It should be recognized that financial re- 
sponsibility laws are still in their infancy 
and that these difficulties are being ironed 
out from year to year. Legislators have 
begun to realize that high sounding language 
in these laws will not do the detailed check- 
ing and examination of records which is a 
daily requirement. In states where a sincere 
and earnest effort has been made to accom- 
plish what the proponents of this legislation 
promised, valuable experience and statistical 
data have been acquired which will be of 
inestimable value not only to the states 
which have pioneered, but to those which 
have stood by to reap the benefits of sacri- 
fices and expenditures by their neighbors. 
One of the greatest and most perplexing 
problems of administration has been the 
question of jurisdiction resulting from the 
great increase in the number of motor vehicles 
in use. Each state provides for enforcement 
of its laws on its own highways but runs 
into difficulties when it tries to enforce its 
financial responsibility and licensing laws 
on out-of-state drivers. New York has at- 
tempted a solution by making its law appli- 
cable to out-of-state drivers when in the 
State of New York. It also follows drivers 
licensed within the State of New York in 
the operation of their motor vehicles where- 
ever they may be. To make financial re- 
sponsibility laws effective, there must be 
uniformity and cooperation between states, 
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to the end that a driver who violates the 
laws of the state where he is driving be 
required to comply with the requirements of 
that state before he is permitted to drive 
in his own state. 


Constitutional Issues 


As might be expected, many legal problems 
have arisen from the enactment and administra- 
tion of responsibility laws. At the outset, 
constitutionality was attacked, but constitu- 
tionality has now been firmly established, 
principally on the ground that these laws 
constitute a valid exercise of police power. 
It has been so held in New Jersey, West 
Virginia, New Hampshire and other states. 
Garford Trucking Company v. Hoffman, 114 
N. J. L. 522, 177 Atl. 882 (1935); Nulter v. 
State Road Commission of West Virginia, 119 
W. Va. 312, 193 S. E. 549 (1937); Rosenblum 
v. Griffin, 89 N. H. 314, 197 Atl. 701 (1938). 
In New York State, the provision that a 
discharge in bankruptcy does not relieve a 
judgment debtor from any of the require- 
ments of the financial responsibility law— 
a provision common to the laws of most 
other states—was attacked as an invalid 
encroachment on the Federal Bankruptcy 
Laws, and therefore unconstitutional. The 
court held, however, that although the debt 
is discharged as usual by a discharge in 
bankruptcy, the financial responsibility law 
merely keeps in force the suspension of the 
driver’s license until compliance with that 
law, and the discharge of the debt in bank- 
ruptcy has no connection with the payment 
contemplated by the responsibility statute. 
Munze v. Harnett, 6 Fed. Supp. 158 (D. C. 
S. D. N. Y. 1933); Reitz v. Mealey, 12 CCH 
Automobile Cases 829, 34 Fed. Supp. 532 
(D. C. N. D. N. Y. 1940). 


Effect Upon Insurance Policy Provisions 


Frequent conflicts have arisen between claim- 
ants and insurance carriers over the effect 
of responsibility law provisions on the poli- 


cies issued. In the well known case of 
Ambrose v. Indemnity Ins. Co. of North Amer- 
ica, 120 N. J. L. 248, 199 Atl. 47 (1938), 
it was held that alleged breach of warranty 
by the insured would not exempt the insur- 
ance company from liability to the injured 
person where the policy provided that the 
insurance was subject to the provisions of 
any applicable motor vehicle financial re- 
sponsibility act, which might be or might 
become effective while the policy was in 
force. Beneficiaries of such a statute and 
the policy provisions required thereby are 
those who may be injured in motor vehicle 
accidents. This decision has been followed 
and tends to create absolute liability on the 
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SALESMEN’S COMMISSIONS— 
PERMISSION TO PAY EXTENDED 





The Yuletide spirit has been glowingly pre- 
figured in a terse Treasury Department 
announcement extending permission to pay 
salesmen’s commissions without approval by 
the Department for the remainder of the 
calendar year. While the Commissioner’s 
words, all jingling like new coins, would be 
of interest to any salesman, they undoubt- 
edly have caused a large portion of our 
own insurance field—especially the salesmen 
for direct writing fire and casualty and in- 
dustrial life companies—to experience a re- 
newed consciousness of Noél. 


This extension of approval of commission 
payments, applying as it does to payments 
on account of earnings during 1943 which, 
in the normal course of business, are made 
after January 1, 1944, eliminates for the rest 
of this year the requirement that Treasury 
Department approval precede any payment 
of commissions in excess in dollar amounts 
of the payments made in the last accounting 
year prior to October 3, 1943. 

Salesmen thus assured of a tangible return 
for their selling will scarcely carp at the 
two “hold-the-line” limitations imposed by 
the order: (1) That payments can only be 
made without approval when the rate of 
commissions and the amount of any other 
compensation has not been increased since 
October 2, 1943; (2) that over-riding com- 
missions paid to one employee on the basis 
of sales made by other employees may not 
be given without Treasury approval. For 
that matter, rationing permitting, a salesman 
generally is happy to ride in and earn his 
own commissions, pocket them, and go on 
after the next prospect. 


INSURANCE AND THE ANTI-TRUST 
LAWS—PROS AND CONS 


Interest in the Bailey-Van Nuys bill, S. 1362, 
78th Cong., lst Sess., which would declare 
that exemption of the insurance business 


THE INSURANCE LAW JOURNAL 





(76) 


from the federal Anti-Trust Laws was the 
firm intent of Congress, is taking on scare- 
head proportions; severely upsetting the 
tranquility of Paul and Virginia (Mr. Justice 
Field’s pair, not Bernardin de St. Pierre’s). 
Senate subcommittee hearings on the pro- 
posed bill, concluded November 3, have 
been forceful, ably contested. Now, action 
by the United States Supreme Court in not- 
ing jurisdiction in the Government’s key 
anti-trust suit against the South-Eastern 
Underwriters Association has given clear 
warning that Congress must act at once, 
if at all. 


With a complete overhauling of insurance 
regulation and commerce power conceptions 
looming as possible results of the pending 
action, restatement of a few of the more 
pertinent pro and con statements would seem 
to be definitely in order: 


* * * 


Hon. CHARLES Fauy, Solicitor General of 
the United States— 


ls we see no reason in principle why 
a contract for the sale of goods should be 
commerce and a contract for the sale of a 
service should not be commerce... . It is 
settled today that the ‘commerce’ of the 
Commerce Clause covers every kind of in- 
terstate communication or commercial inter- 
course and is not confined to the interstate 
movement of persons or commodities .... 


“If . . . providing the service of fire in- 
surance is commerce, the commerce which 
the defendants are charged with restraining 
is commerce among the States. To restrain 
competition in the fire insurance business is 
to restrain not merely the writing of the con- 
tract of fire insurance itself but also those 
acts performance of which is required by the 
contract. The essential acts so required are 
payment of the loss by the insurance com- 
pany if a loss occurs and, on the part of 
the insured, payment of the agreed pre- 
miums. Under the allegations of the indict- 
ment . . . the insurance company pays 
the loss by check or draft sent to the insured 
and the premiums paid by the insured are 
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transmitted, through agents, to the insur- 
ance company. Such payments, involving 
a regular flow of funds in large amounts 
across State lines, are clearly inter- 
state commerce .... 


“Furthermore, the indictment alleges that 
the business of the defendants includes writ- 
ing fire insurance on goods moving in inter- 
state and foreign commerce. Protection of 
property, by insurance, against the risk of 
loss by fire and other like causes is uni- 
versally deemed essential to the carrying on 
of commerce. Fire insurance policies on 
goods moving interstate are therefore an 
instrumentality of interstate commerce just 
as a bill of lading issued on such goods is 
an instrumentality of interstate commerce 
.. . A conspiracy to restrain or to mo- 
nopolize an instrumentality of interstate 
commerce must ... be deemed a restraint 
or monopolization of interstate commerce 


“If the activities which the indictment 
charges as being violations of the Sherman 
Act are a restraint or monopolization of 
‘commerce’ within the meaning of the Com- 
merce Clause, we submit that they fall within 
the Sherman Act. That statute . . . was 
designed to cover the full area of the com- 
merce power of Congress. .. .” 


—Statement As to Jurisdiction, p. 9-12, 
United States of America v. South-Eastern 
Underwriters Association, et al., U. S. Sup. 
Ct., Docket 354. 

* * * 


Hon. Jostan W. Battey, United States Sen- 
ator from North Carolina— 


“Insurance business is not commerce, and 
neither people, Congress, nor court have so 
considered it. The proposed bill asserts the 
historic American position and is put for- 
ward now only because the Department of 
Justice is seeking to reverse the historic 
view and policy. A declaration by Congress 
is, therefore, in order. 
“The supervision of insurance is reserved to 
the States, and their powers of regulation 
are as extensive and full as the police powers 
of the States. They have successfully dis- 
charged their respective functions in super- 
vision and regulation of the insurance 
business. Their long-established and suc- 
cessful systems, built upon sound experience 
ought not to be replaced by a new, untried, 
and experimental federal system. We can- 
not afford to destroy those systems. We 
assume a greater risk than we think in at- 
tempting to do so 
—Hearing before a Subcommittee of the 
Committee on the Judiciary on S. 1362, 78th 
Cong., Ist Sess. 
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How. Francis Bippte, Attorney General of 
the United States— 

“Passage of this bill would have drastic and 
far-reaching effects extending much beyond 
the immediate objective at which it is aimed. 
It would establish a most dangerous prece- 
dent under which other groups of special 
interests might apply for and receive im- 
munity from the antitrust laws; thus by a 
process of attrition whittling away the gains 
made toward preserving and strengthening 
the American system of free enterprise.” 


—Joint Hearing before a Subcommittee of 
the Committee on the Judiciary on S. 1362, 
H. R. 3269, and H. R. 3270, 78th Cong., Ist 
Sess. 

* * * 


And, for a recent expression by the United 
States Supreme Court, Mr. Justice FE.ix 
FRANKFURTER— 


“ 


: The ways of safeguarding against 
the untoward manifestations of nature and 
other vicissitudes. of life have long been 
withdrawn from the benefits and caprices 
of free competition. The state may fix in- 
surance rates it may regulate the 
compensation of agents it may cur- 
tail drastically the area of free contract 


—Osborn, et al. v. Oslin, et al., 310 U. S. 53 
(1940). 
* * * 


Pros and cons do not, however, answer the 
main question: whether this First Session 
of the Seventy-Eighth Congress will declare 
that the First Session of the Fifty-First 
Congress, which passed the Sherman Act, 
did not intend to subject the insurance busi- 
ness to anti-trust regulation. We venture 
no opinion. Congress or the Supreme Court, 
or both, will give the final answer, and soon. 


PUBLIC LIABILITY INSURANCE— 
MICHIGAN WAIVES GOVERNMENTAL 
TORT IMMUNITY 


Public liability insurers undoubtedly wel- 
comed November 1, the day on which the 
State of Michigan assumed liability for the 
torts of its officers and employees. Public 
Act 237, which thus forcefully banishes sev- 
eral feudal hangovers from the Wolverine 
State, recalls again our anomalous safe- 
guarding of Blackstone’s “King can do no 
wrong” fiat through all the anti-monarchial 
stress of Lexington, Valley Forge, and 
Yorktown. Particularly today, when almost 
any excursion beyond one’s own doormat 
involves contact with some zestful govern- 
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mental employee, there seems little logic 
for preserving Government from liability 
for the negligence of its workers. At least, 
the Michigan Legislature takes this atti- 
tude, declaring: 


“Upon the happening of any event subse- 
quent to November 1, 1943, which gives rise 
to a cause of action, the state hereby waives 
its immunity from liability for the torts of 
its officers and employees and consents to 
have its liability for such torts determined 
in accordance with the same rules of law as 
apply to an action in the circuit court against 
an individual or a corporation, and the state 
hereby assumes liability for such acts, and 
jurisdiction is hereby conferred upon the 
court of claims to hear and determine all 
claims against the state to recover damages 
for injuries to property or for personal in- 
jury caused by the misfeasance or negligence 
of the officers or employees of the state while 
acting as such officer or employee. .. .” 


Worth a quick note is the exception pro- 
vided where claims arise from “services ren- 
dered while an inmate of a penal institution” 
—an exception clause which would appear to 
relegate the Absolute State concept to the 
concrete-bound security of the Big House. 


HOME-MORTGAGE HOLDINCS— 
LIFE COMPANIES PROGRESS 


Current magazine advertisements are con- 
spicuous for their “house-of-the-future”’ 
motif. A flip of a cover and one is faced 
by prophetic splendors in plastic and pre- 
fabrication—a generally Bel Geddes-like 


atmosphere, with occasional “Flash” Gordon 
tones. Possibly all this is nothing more 
than a rather baroque escapism from the 
realities of WPB’s priorities. Nevertheless, 
we are glad to note in the October issue of 
the Federal Home Loan Bank Administra- 
tion’s Review that life insurance companies, 
not waiting for post-war superbuilding, are 
already increasing their share of home- 
mortgage holdings. The Review shows a 
rise of 14% in the dollar volume of mort- 
gages held by life insurance companies on 
1- to 4-family homes during 1942—an in- 
crease of $278,175,000. This trend in mort- 
gage lending concentrates the largest part 
of the mortgage investment funds of insur- 
ance companies in home mortgages. 


Increased use of loan correspondents is 
credited for the success of insurance com- 
panies in this competitive field. Statistics 
cited in the Review show that the number of 
new 1- to 4-family residential mortgages 
obtained through loan correspondents in- 
creased 29.9%, while those secured in the 
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companies’ own names increased by only 
2.5% from 1941 to 1942. Of interest also 
is the fact that insurance companies now 
hold more than one-fourth of all outstand- 
ing FHA-insured home mortgages—a figure 
which indicates that insurance companies, 
undoubtedly because of their position as 
non-local lenders, are wisely continuing their 
preference for the FHA-insured mortgage. 


However, as other assets of the insurance 
companies are shown to have increased pro- 
portionately with their mortgage portfolios, 
the significance of the FHLB’s report lies 
in the growing concentration of the life in- 
surance industry’s mortgage lending in 1- to 
4-family dwellings—the backbone of many 
other mortgage lenders. To quote the 
Review. warning to the life companies’ 
competitors: 


“Whatever conclusions are drawn by other 
types of mortgage lenders from this annual 
survey of the life insurance mortgage port- 
folio for 1942, complacency regarding the 
future should not be among them. Rather, 
in the post-war world the local institution 
will need to pay increased attention to giving 
special and distinctive service to its com- 
munity... .” 


AVIATION INSURANCE CONTROLS 


That our postwar way of living will possess 
definitely aeronautical features is no longer 
disputed. Intensive commercialization of 
the world’s airways is foreshadowed by the 
massed bombers looming above Hitler’s 
Third Reich. Insurance mén, for whom all 
this spells a new and tremendous selling 


field, will watch with interest the construc- 
tive planning now under way in Washington. 
A proposed Civil Aeronautics Act of 1943— 
H. R. 3420—already has been reported fav- 
orably by the House Committee on Inter- 
state and Foreign Commerce. Insurance 
provisions of the proposed Act would em- 
power the Civil Aeronautics Commission to 
issue recommendations concerning the ade- 
quacy and reasonableness of insurance and 
reinsurance written for aviation risks, and 
require the Commission to report promptly 
regarding the advisability and cost of fed- 
eral reinsurance for such risks. 

Approvingly, the House Committee com- 
ments: ‘For some time the Civil Aeronau- 
tics Board has been engaged in a study of 
aviation insurance, The subject is of great 
significance to the sound development of 
civil aeronautics. The Commission’s con- 
tinued active interest in the subject should 
be encouraged and Congress should be kept 
fully advised of important developments.” 
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NEW YORK COMPENSATION 
INSURANCE RATING BOARD 
REJECTS NATIONAL COUNCIL 
PROGRAM 


Rejection by the governing committee of 
the New York Compensation Insurance Rat- 
ing Board of the broad workmen’s compen- 
sation program of the National Council on 
Compensation Insurance has been a severe 
setback to the proposed plan. Action of the 
Board came as the result of a tie vote (two 
stock company members voted for; one 
mutual carrier and the State Insurance Fund 
voted against the program; one mutual 
member failed to vote). The decisive vote 
disapproving the plan was cast by Mr. Henry 
D. Sayer, General Manager, who submitted 
that compensation rating would be confused 
by the proposed plan and that the unity of 
the state’s rating structure would be de- 
stroyed in the event that the program were 
adopted. 


At this point, with a request for action by 
the New York Department of Insurance to 
be expected as the next step, considerable 
interest attaches to the comments of Mr. 
Kenneth Spencer, Chairman of the Casualty 
Research Committee of the Association of 
Casualty and Surety Executives which de- 
veloped the plan. Defending the program 
in a release issued by the Association, Mr. 
Spencer points out that the plan has the 
approval of the National Council on Com- 
pensation Insurance and already is‘in oper- 
ation in several of the states. Then, sharply 
critical of the New York State Board’s action, 


Mr. Spencer declares: 


“.. « There has been no ‘unity of the rating 
structure’ in this state for a number of years. 
The State Fund, while a member of the 
Board and all of its committees, is not bound 
by, and does not abide by, the Board’s action 
with respect to rates, yet as in this instance 
it does not refrain from imposing its desires 
on those who are bound by the Board’s 
action, 


“In essence, the program is a liberalization 
in the interests of the insuring public of 
rating methods already recognized and in 
effect in New York State. Those methods 
are now time tested and their successful ap- 
plication during the past several years is a 
complete answer to the arguments advanced 
by Mr. Sayer in support of his position. The 
program is the result of careful study and 
consideration by highly qualified individuals 
representing the component elements of the 
compensation insurance industry. That it 
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has been well received throughout the country, 
is attested by its widespread approval in 
other rate regulated states and by the en- 
dorsement given it by organizations repre- 
senting buyers of insurance. 


“It is not advanced and should not be con- 
sidered as a ‘competitive’ program except in 
the best sense of that word. It is designed 
to effect economies in the cost of compensa- 
tion insurance and to reflect the results of 
those economies equitably among the risks 
which produce them. If that tends to equalize 
costs among different types of carriers and 
thus to minimize competition on a price 
basis it is a healthy result and carries with 
it nothing but advantage to the insuring 
public. It cannot be emphasized too often 
that no increase in cost is involved for any 
risk, large or small. The program is based 
entirely upon the principle of a graded re- 
duction in expenses by size of risk to reflect 
more correctly the actual incidence of such 
expenses, 


“This action of the Board means that the 
joint program adopted by the National Council 
for stock and non-stock carriers will not be 
filed officially by the Board for the considera- 
tion of the New York Insurance Department. 
That part of it relating to stock companies 
is already on file with the Department. Pre- 
sumably, consideration by the Department 
has been deferred pending action by the 
Board on the National Council program and 
now that the Board has acted it is our ex- 
pectation that the Department will give an 
early decision on the filing before it.” 


BURIAL INSURANCE — 
FUNERAL DIRECTOR CLAUSE 


An Indiana funeral director may not con- 
tract with either a domestic or foreign in- 
surer to handle all funerals within a specified 
territory of holders of funeral benefit policies 
in the insurance company, according to the 
recent opinion of Hon. James A. Emmert, 
Attorney General of Indiana. The opinion 
submits that such a contract violates the ap- 
plicable law regulating conduct of embalmers 
and funeral directors, — Ch. 165, sec. 11, 
Acts of 1939. However, the Attorney Gen- 
eral does not pass upon the validity of burial 
insurance within the State, limiting his ruling 
to the mortician aspects of the question: 


“. . . The policy behind the embalmers’ and 
funeral directors’ statute was not to eliminate 
burial associations, since that is the special 
province of state insurance laws and deci- 
sions, but to prevent a funeral director from 
securing business by such a device. . . .” 
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INSURANCE UNDER THE FEDERAL 
INCOME TAX 


52 Yale Law Journal 554 (June, 1943) 
By William Vickrey 


Senior Economist United States Treasury Depart- 
ment, Division o Tax Research; now in Civilian 
Public Service Camp, Powellville, Maryland. 


Two distinct phases of the insurance tax- 
ation problem are the treatment of insurance 
proceeds and premiums in the income tax 
return of the individual or business insured, 
and the treatment of insurance companies 
and their stockholders under the corporation 
and individual income taxes. 


Fire and Casualty Insurance 


One of the least complicated aspects of the 
problem is the treatment of fire and casualty 
insurance in computing the income tax of the 
policyholder. The most straightforward case 
of this type is the insurance of business prop- 
erty. 

Under the present federal law, premiums 
paid are deductible as a business expense; 
losses covered by insurance may not be 
deducted, while indemnity payments made 
to the insured are not counted as income. 
This treatment is satisfactory when the loss 
which would be deductible if no insurance 
had been purchased is the same as the in- 
surance recovered. When, however, there 
is a discrepancy between the two figures, 
some adjustment is necessary. 


Actually the regulations require the pro- 
ceeds of an insurance policy covering loss 
of income from property to be included as 
income to the same extent as the income 
they replace. And the regulations appear to 
imply that if the amount recovered is not 
immediately reinvested in similar property 
as a replacement, it must be treated as a 
realization of income and any recovery in 
excess of the “adjusted basis” taxed as a 
capital gain. 
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On the whole, it would be simpler and 
more consistent to permit deduction of all 
losses, whether or not covered by insurang, 
and to require all insurance proceeds to 
be included in gross income. In this way, 
several ambiguities and uncertainties would 
be avoided, particularly those arising when 
there is some doubt as to whether a claim 
will be paid in full by an insurance company. 
Premiums paid for insurance against the 
loss of consumer durables, such as insurance 
of an owner-occupied dwelling against fire, 
may not be deducted under the present 
law, and this rule appears to be sound. 
The difficulty with this treatment is that 
the person who does not insure and who 
suffers a loss is permitted to deduct the 
loss, while the insured is allowed no deduc- 
tion from his income. 

Permitting no deduction for losses may 
produce hard cases among those with rela- 
tively small incomes, yet for persons subject 
to high rates of tax the present practice 
produces too severe a discrimination against 
those taking precaution against risk, As a 
reasonable compromise, deduction of losses 
could be allowed only for normal tax pur- 
poses, or when, as at present, the surtax 
extends to all taxpayers, a tax credit could 
be provided at a rate equal to the sum of 
the normal tax and first bracket surtax 
rates. 


Accident and Health Insurance 


Accident and health insurance and em- 
ployees’ compensation present a different 
problem. At present benefits received from 
this type of insurance are specifically ex- 
cluded from gross income. So far as these 
benefits cover only medical and_ hospital 
expenses connected with accident or illness, 
such insurance is on a par with other forms 
of casualty insurance. 

But the benefits also extend to replacing 
in some measure income lost through en- 
forced idleness resulting from accident or 
sickness. This part of a benefit should 
rightly be included in income just as benefits 
paid under a “use and occupancy” insurance 
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contract are included in the case of a busi- 
ness. To avoid the necessity of apportion- 
ing insurance benefits, it may be desirable, 
however, to require the entire amount of 
the benefit to be included in income, and 
to permit medical expenses above a certain 
normal level to be deducted separately. 

If benefits are included in income, acci- 
dent, and health insurance, premiums should 
be deductible in order to prevent discrimi- 
nation in favor of the non-insurer who puts 
aside savings for a rainy day and need not 
report as income his drawings on these 
savings in time of need. 

Another consideration which enters into 
the treatment of casualty insurance in the 
individual return is the fact that certain 
forms of insurance are often purchased for 
long periods in advance. The tax avoidance 
made possible by such purchases may be 
seen in its most extreme form in the so- 
called perpetual plan of writing insurance. 


Under this plan the insured pays an initial 
premium deposit several times greater than 
the normal annua] premium, so that the 
interest earned from the investment of this 
deposit by the company will be large enough 
to pay losses and expenses. On the termi- 
nation of the policy the premium is refunded 
to the insured. 


The proper remedy for this method of tax 
avoidance is to require the interest to be 
included in the income of the policyholder. 
In the case of business insurance, whether 
this interest is a factor to be taken into 
account depends primarily on whether the 
cost of insurance is accounted for on a cash 
or on an accrual basis. When the latter is 
used, the income is reflected in the proper 
periods, and no avoidance results from large 
premium deposits. 


Life Insurance 


The proper treatment of life insurance is 
an even more complex problem than the 
treatment of casualty insurance. Life insur- 
ance is not simply the spreading of a risk, 
but includes a very substantial element of 
saving. Premiums paid for it can be broken 
down into three elements: amounts paid 
for current insurance protection; savings 
used to build up a supplement 
premiums in the Jater vears, which in them- 
selves will be insuficient to provide the full 
insurance coveraire; and loa r char 
overhead expenses. 


reserve 


res tor 


The proceeds of life insurance are also a 
combination of three elements: the return 
of the accumulated savings portions of the 
premiums; interest earned on these accumu- 
lations; and the amount of pure insurance 
which was necessary to fill out the face of 
the policy. 


1943 DIGESTS OF 


ARTICLES 


The correct way to treat life insurance 
would be to permit deduction from income 
of that part of the insurance premium used 
to pay for current protection, but not of 
that part which is accumulated as a savings 
deposit or reserve; to include in the policy- 
holder’s income the net interest earned on 
this reserve as it accrues; and to include in 
the income of the beneficiary that part of the 
benefit which consists of insurance proper 
but not that part which is paid from the 
reserve and consists of the savings of the 
policyholder and the accumulated interest 
already taxed to him. 


When the proceeds are paid in a single 
lump sum, the taxable pure insurance part 
could legitimately be spread over a period 
corresponding to the remaining productive 
period of the insured had he lived. It would 
in principle be appropriate to use a statutory 
rate of interest in computing the interest 
portion when stock companies are involved; 
and in the case of mutual companies, the 
actual rates of return obtained by them. 

In the aggregate, under such a method of 
taxation, the amount of premiums deductible 
as paying for current protection would ap- 
proximately offset the amount of proceeds 
includible as pure insurance. The net aggre- 
gate amount added to taxable income through 
life insurance would thus be approximately 
equal to the interest received by life in- 
surance companies on the investment of 
their reserves less their overhead expenses. 


In contrast to this rather large amount 
that should theoretically be taxable, very 
little income received through the medium 
of life insurance is taxed under the present 
federal law. Thus life insurance is unduly 
favored, particularly those forms with the 
greatest savings and tax-free interest ele- 
ments. By this tax advantage, individuals 
are artificially induced to accumulate their 
savings in the form of life insurance reserves 
rather than by separate investment. 


Suggested Remedies 


Correction of 
A theoretical apportionment of premiums 
and proceeds between expenses, investment, 
and insurance would require not only an 
apportionment of expenses between the in- 


this situation is not easy. 


vestment and insurance functions of the 
company but actuarial calculations involving 
assumer mortality tables, future rates of 
interest in invested funds, and future ex- 
penses. The apportionment would have to 
be done by the insurance company and the 
policyholder notified of the amount to be 
deducted from or added to his income on 
account of his life insurance. The clerical 
work would be a tremendous burden. 
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Reduction of Clerical Burden 


With the large and almost bewildering 
variety of policies which are now issued and 
the number of modifications possible through 
the use of dividends to purchase additions 
to a policy, the amount of work involved in 
making this apportionment would be a con- 
siderable burden on the companies. The 
work could be somewhat decreased by 
limiting this reporting to policies of $1000 
or over, for the number of small (“indus- 
trial”) policies in the hands of income tax- 
payers is probably not great; and since such 
policies usually carry a substantially heavier 
loading for overhead expense than the larger 
(“ordinary”) ones, they would not as a rule 
be attractive as a deliberate means of tax 
avoidance. But even then the clerical work 
involved would still be a heavy burden. 


Some further simplification of the computa- 
tions could be achieved by treating the pure 
insurance portion of the contract as prop- 
erty insurance rather than income insur- 
ance, and accordingly permitting no deduction 
of premiums and excluding this part of the 
proceeds from income. Although this pro- 
cedure would not change the aggregate tax 
base or open the door to deliberate avoid- 
ance, it would operate in a slightly in- 
equitable manner. For example, a widow 
who lives on insurance proceeds which were 
designed to replace the earnings of her hus- 
band had he lived would pay a smaller tax 
than a wife whose husband is still providing 
the income directly. But it is not likely that 
a discrimination of this kind would be gen- 
erally regarded as a serious evil. 


If the departure from principle involved 
in treating life insurance as property rather 
than income insurance were acceded to, it 
would only be necessary to compute the 
interest on the reserve less the expenses 
of the company to determine the amount to 
be included in the income of the policy- 
holder. A reasonably close approximation 
to the desired figure could be obtained by 
applying an interest rate to the surrender 
value of the policy, which is usually printed 
in a table on the back. 


The fact that in the early years of the policy 
this value is less than the full reserve would 
result in an approximate allowance for 
heavy initial expenses. Yet it would be sur- 
prising indeed if any large number of tax- 
payers would or could make this computation 
for themselves without mistakes, partic- 
ularly since many policies have dividend 
additions or other modifications which would 
have to be taken into account. 


Therefore it would probably be necessary 
to impose on insurance companies the not 
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NEW JERSEY STANDARD FORM 
FIRE INSURANCE POLICY 


66 New Jersey Law Journal, 273, 281 (August 
5-12, 1943) 


A Report by the Fire Insurance Committee 
of the New Jersey State Bar Association; 
Edward Gaulkin, Chairman 


On July 30, 1942, the Honorable Eugene E. 
Agger, Commissioner of Banking and In- 
surance of New Jersey honored the New 
Jersey State Bar Association by requesting 
its Fire Insurance Committee to: 


(1) Examine the present New Jersey Stand- 
ard Fire Insurance Policy and its history 
in the legislature and the courts of New 
Jersey; 

(2) Compare this policy with the recently 
enacted New York Standard Policy and 
with those of other states where that will 
be helpful; 


(3) Compare the New Jersey Standard Fire 
Insurance Policy with the new policy sug- 
gested by the National Association of In- 
surance Commissioners; 


(4) Formulate all the suggested amend- 
ments that may be submitted with the Fire 
Insurance Committee’s own recommenda- 
tions concerning them. 


Findings and Recommendations 


The Committee undertook this work, and 
reported, in these issues of the New Jersey 
Law Journal, its findings and recommenda- 
tions, which are as follows: 


(1) That the 1943 revision of the New York 
Standard Policy be adopted in New Jersey 
without change; 


(2) That it be called “the New Jersey uni- 
form policy” and that the word “standard” 
be dropped; 


(3) That R. S. 17:36-6 be preserved from 
repeal by implication by proper reserva- 
tion in the statute adopting the 1943 form; 
[To alleviate a hardship imposed on the 
policyholder by the 1886 New Jersey form, 
the New Jersey legislature passed Ch. 340, 
Laws 1911 (R. S. 17:36-6) requiring the in- 
surance company to furnish forms for proof 
of loss.] 


(4) That if changes should in the future be 
found necessary, they be made after con- 
sultation with the Commissioner of Insur- 
ance of New York, so that if possible, the 
policies of the two states be continued uni- 
form. 
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THE DUTY OF AN INSURER TO ACT 
PROMPTLY ON APPLICATION 


48 Dickinson Law Review 51 (October, 1943) 
By Harold N. Green 


The problem of whether or not a duty rests 
upon an insurer to act promptly upon ap- 
plication, although not arising too frequently, 
comes into the limelight in certain types of 
insurance, where the agent is not authorized 
to complete the contract, and where the con- 
tract is not completed prior to the decease 
of the insured. 


In many types of insurance one deals solely 
with an authorized agent who is authorized 
to complete the contract. But in other types 
the agent is authorized only to transmit the 
application to the home office of the com- 
pany. It is in these latter cases where, 
through carelessness or some other factor, 
a delay has been caused in the delivery of 
the policy, that the question becomes one 
of importance. 


Hypothetical Case 


To understand better the problem, it seems 
advisable to look at the following hypo- 
thetical case: 

A goes to B, an agent of X Life Insurance Com- 
pany to take out a health and accident policy. 
B is not authorized to consummate the contract, 
but only to transfer the application to the main 
office of the company. A pays his first premium, 
and B sends the policy to its destination, But 
due to B's negligence, the policy travels to three 
or four different offices before reaching the main 
office. During all of this time, A has somewhat 
of an understanding that he is insured. And 
then something happens to A, prior to the final 
issuing of the policy. A now sues the company 
on the policy. 


Understandably, A feels that he would have 
been reimbursed if there had been no delay 
and that there is no reason, therefore, why 
he should be made to suffer the loss. 

This article traces the judicial history of 
this problem, including the most outstand- 
ing cases in some of the various states deal- 
ing therewith. It also discusses the latest 
Pennsylvania case in point. 


Early Cases 


In the early cases the applicant brought 
action against the company in contract, on 
the theory that the long silence of the in- 
surance company constituted an acceptance 
of the offer contained in his application, or 
that from the silence the law would presume 
an acceptance. Actions brought on these 
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DIGESTS 


OF ARTICLES ON 


DUE PROOF OF DEATH IN LIFE AND 
ACCIDENT INSURANCE POLICIES 


28 Iowa Law Review, 683 (May, 1943) 


Requirement of Proof 


The purpose of requiring preliminary proof 
of a loss covered by the terms of a life 
insurance policy is to give the company a 
basis for forming an intelligent estimate of 
its rights and liabilities under the policy 
before being obliged to pay. While it has 
been held that no preliminary proofs of 
death need to be furnished unless the policy 
or a statute expressly contains a provision 
requiring such proof, such a situation is 
now exceptional. 

The terms of the insurance contract deter- 
mine whether or not failure to furnish due 
proof of death is a condition precedent or 
not. If proof under the policy is a condi- 
tion precedent to recovery, and no proof 
has been furnished within a specified or 
reasonable time, nor has there been a 
waiver or excuse for failure to furnish, 
there can be no recovery on the policy. 


However, if the policy fails to make #t a 
condition precedent or neglects to make 
such failure work a forfeiture of the policy, 
then the court is likely to determine that the 
liability of the insurer is merely deferred 
until proof shall be made. 


Facts to Be Included 


Whatever the language of the court, the 
practical result is that before an action can 
be maintained, due proof of the facts on 
which liability is predicated must be fur- 
nished to the company. 

Facts which, if established in court, would 
require payment should be included in the 
matrix of said due proof, but this does not 
mean that it needs to be, as was noted in 
Lampert v. John Hancock Mut. Life Ins. Co., 
18 A. (2d) 512, “that full, clear and explicit 
proof, which would be required upon the 
trial of an issue upon the question... .” 
Certainly it is not the insurer who has the 
right to establish criteria for such due proof. 
Unless additional information is requested, 
it is not necessary that the statement of 
facts submitted go into details. 


It is not necessary that this preliminary 
proof negative every possible defense of 
the insurer. This is particularly applicable 
in cases where there is a question of suicide. 
Though this is a defense available to the 
insurer, the fact that the proof of death re- 
veals suicide will not derogate from the 
sufficiency of the proof for the purpose of 
establishing the claim. 
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What the Courts 
Are Doing 


GROUP INSURANCE — 
DRAFTEE’S STATUS 


Death overtook a former Chrysler employee 
on March 25, 1941, four days after his em- 
ployment had been voluntarily terminated 
and his group insurance certificate cancelled. 
He had been ordered by his local draft 
board to report for induction on the day fol- 
lowing his death, and he had left his employ- 
ment after receiving notice from the board 
in order to enter the army. The boy’s 
mother, as beneficiary, brought an action 
against the employer and its insurer basing 
her right to recover under the son’s group 
certificate on the ground that his émploy- 
ment status was not terminated prior to his 
death and that his absence from work for 
the purpose of being inducted into the armed 
forces constituted a temporary layoff within 
the meaning of the certificate and a leave of 
absence within the meaning of the provi- 
sions of the Selective Training and Service 
Act. Murphy, appellant v. Chrysler Corpora- 
tion et al., Michigan Supreme Court, Octo- 
ber 11, 1943 [9 CCH Lire Cases 52]. The 
policy expressly provided that 

if any employee is absent on account of sickness 
or injury, temporarily laid off, granted leave of 


absence, pensioned or retired, his insurance shall 
continue until it is terminated by the employer. 


The pertinent provisions of the aforemen- 
tioned act, Section 308, 50 U. S. C., state 
that: 


(a) Any person inducted into the land or naval 
forces under this act for training and service, 
who, in the judgment of those in authority over 
him, satisfactorily completes his period of train- 
ing and service * * * shall be entitled to a 
certificate to that effect. * * * 


(b) In the case of any such person who, in 
order to perform such training and service, has 
left or leaves a position, other than a temporary 
position, in the employ of any employer and 
who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, 
and (3) makes application for reemployment 
within 40 days after he is relieved from such 
training and service— * * * 


THE 
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(B) if such position was in the employ of a 
private employer, such employer shall restore 
such person to such position or to a position 
of like seniority, status, and pay unless the 
employer's circumstances have so changed as to 
make it impossible or unreasonable to do so; 
* * 7 

(c) Any person who is restored to a position 
in accordance with the provisions of paragraph 
* * * (B) of subsection (b) shall be consid- 
ered as having been on furlough or leave of ab- 
sence during his period of training and service 
in the land or naval forces, shall be so restored 
without loss of seniority, shall be entitled to 
participate in insurance or other benefits offered 
by the employer pursuant to established rules 
and practices relating to employees on furlough 
or leave of absence in effect with the employer 
at the time such person was inducted into such 
forces, and shall not be discharged from such 
position without cause within one year after 
such restoration. 


Beneficiary’s Contentions 


The mother contended that the effect of the 
Act was to continue the son’s employment 
status after he quit work and while he was 
awaiting induction into the armed forces. 
From this premise, she argued that the 
Chrysler Corporation had no legal right to 
cancel his insurance, and that its failure to 
deduct the full, required weekly premium 
from his last wages would not terminate his 
insurance. She also stressed the fact that 
since the employer paid the monthly pre- 
mium forthe group policy in advance on 
March 1, 1941, and because the insurer was 
not notified of the cancellation until several 
weeks after the son’s death, his insurance 
certificate remained in force and effect for 
the full month of March. 


The court, however, did not share her view. 
The son voluntarily quit work on March 21, 
and on March 24, the day before his death, 
he accepted his pay less a deduction suffi- 
cient to pay his premium to March 21. The 
court found that his employment terminated 
on March 21, and that the insurance appli- 
cation and certificate both provided that his 
insurance would end upon the termination 
of his employment. While the policy did 
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provide for insurance protection during a 
temporary layoff, it also provided that such 
protection should continue “until it is ter- 
minated by the employer.” And clearly this 
termination was effected on March 21. 


Selective Service Act Construed 


As for the effect of the Selective Training 
and Service Act, the court pointed out that 
the plaintiff’s construction 

would require his employer, the Chrysler Cor- 
poration, to pay the premiums and maintain his 
insurance during such period. We are satisfied 
that the congress did not intend such result. 
The act does not require the employer to pay 
either wages to, or insurance premiums for, an 
employee after he quits and during the period 
he awaits induction or during the period of his 
training and service. Nor does the act require 
defendant Aetna Company to continue his in- 
surance during such period without payment of 
premiums. 


Insofar as the law requires that a selectee 
be restored to his former position, it cannot 
apply to a person, such as the plaintiff’s son, 
who was never inducted into the armed 
forces. The law cannot be construed as con- 
tinuing the son’s employment status after 
March 21, and his absence from work there- 
after cannot be held to be either a temporary 
layoff or a leave of absence. 


Payment of Average Monthly Premium 


The advance payment by the employer of 
the average morthly premium on March 1, 
and the notice to the insurer on April 15 of 
the employee’s death would not operate to 
keep the employee’s certificate in force 
after the expiration of the period for which 
premiums were paid—March 21. 


Scope of Opinion 


The court, in conclusion, stated that its deci- 
sion should not be construed as affecting the 
rights and employment status, under the 
above quoted provisions of the Selective 
Training and Service Act, of an employee 
who leaves a position; is inducted into the 
armed forces; receives a certificate of the 
completion of his training and service; and 
makes application for reemployment. 


DELAYED NOTICE OF DISABILITY 


If a policy containing provisions for disabil- 
ity benefits is silent as to the time for filing 
the required proofs of disability, the law of 
Pennsylvania does not preclude the recov- 
ery of such benefits although the proofs of 
disability were not filed with the insurer 
within a reasonable time after the insured’s 


disability arose. This rule was announced by 
the United States Circuit Court of Appeals for 
the Third Circuit on October 18, 1943, in the 
case of New York Life Insurance Company v. 
Levine, appellant [9 CCH Lire Cases 65]. 
The United States District Court for the 
Eastern District of Pennsylvania had previ- 
ously held that a delay of three years and 
four months after the disability began and 
two years and seven months after the in- 
sured became 60 years of age, was unrea- 
sonable. The policies in question provided 
for disability payments if the insured became 
wholly and permanently disabled before he 
was 60 years old. But they contained no 
provision, by way of condition or otherwise, 
as to the time within which proof of dis- 
ability had to be filed. The District Court 
took the position that the policies required 
notice or proof of disability within a rea- 
sonable time because failure to give such 
notice to the insurer after the insured’s 
sixtieth birthday put the company under a 
disadvantage which the parties did not in- 
tend it should incur. 


Policy Provisions 


However, the reviewing court, in reversing 
the position of the District Court, observed 
that 


It is just as reasonable, however, to presume 
that the company did not specify the time for 
filing proof of disability because it deemed itself 
sufficiently protected by the fact that the insured 
had much to gain by promptness, Be that as it 
may, if the company did not desire to undertake 
the risk of insuring against disability unless it 
received proof of disability within a reasonable 
time it had available the vast resources of the 
English language upon which to draw to ex- 
press just such a condition to its lability. * * * 
There is no condition [in either policy] that the 
protection which the insured justifiably believes 
he has purchased ceases to exist if he does not 
give the company proof of disability within a 
reasonable time. Nor do we think it proper to 
read into the policy such a condition unless we 
are compelled to do so by applicable state law. 


Pennsylvania Law 


The Circuit Court of Appeals reviewed the 
applicable Pennsylvania decisions after con- 
cluding that under the Pennsylvania conflict 
of laws rule the interpretation of the policy 
contracts should be determined by Pennsyl- 
vania law. It was found that the Pennsylvania 
courts, though holding that proof of dis- 
ability was a condition precedent to the 
recovery of disability benefits, had refrained 
from holding that the filing of proof of 
disability within a reasonable time was a 
condition precedent where the policy said 
nothing as to the time for filing. In one 
instance recovery was allowed where four 
years elapsed between the disability and the 
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filing of proofs. In another case, almost five 
years had elapsed. The Circuit Court pointed 
out that the Pennsylvania courts have con- 
sidered the reasonableness of time within 
which notice or proof of disability was given, 
but only in cases in which the insurance poli- 
cies being construed required that notice or 
proof of disability had to be filed “immedi- 
ately”, “promptly”, “forthwith” or within a 
stipulated time. Neither of the policies in 
this litigation contained any such language. 
The court concluded that the insured’s proofs 
of disability should not be considered as 
ineffective because of the unreasonable delay. 


RECOVERY FOR FIRE LOSSES — 
PROPERTY VALUATION 


Twenty-two insurance companies, and Un- 
derwriters at Lloyd’s, England, objected to 
a lower court decree imposing liability for 
more than $200,000 under 45 Michigan 
standard fire insurance policies insuring 
against loss by fire the building and contents 
of the plaintiff corporation’s resort hotel 
property. The insurers’ objections to the 
decree were threefold: 


(1) A court of equity does not have jurisdic- 
tion in an action such as this to recover 
against a number of insurers, since the IIli- 
nois Civil Practice Act permits a single 
action at law to recover from each insurer 
its share of the loss in accordance with pol- 
icy provisions stipulating that the aggregate 
loss on the property should be prorated in 
the proportion that the insurance written 
under each policy bears to the total insur- 
ance carried, 


(2) Since the original complaint of the 
plaintiff failed to state a cause of action, the 
filing of an amendment thereto after the 12 
months’ limitation period in the policies had 
expired did not correct the defective com- 
plaint even though the amendment did state 
a cause of action. Therefore, the plaintiff's 
suit was barred. 


(3) Certain misrepresentations, largely re- 
lating to the overvaluation of the hotel 
building and personal property therein, as 
well as the concealment of several mort- 
gages, voided the policies and the insurers 
were not liable. 


In its decision of September 27, 1943 (re- 
hearing was denied on October 11, 1943), 
the Illinois Appellate Court for the First 
District in Jay-Bee Realty Corporation v. 
Agricultural Insurance Company, et al., appel- 
lants, upheld the decree of the Cook County 
Superior Court in its entirety except for that 
part which taxed the master’s fees against 
the insurers [4 CCH Fige ann CASUALTY 
Cases 817]. 
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Equity Jurisdiction 


In answer to the insurers’ first objection to 
the jurisdiction of equity, the appellate court 
observed that the effect of the provisions of 
the Civil Practice Act authorizing a single 
suit at law against many defendants where 
formerly such suits were rot permitted, is 
not to deprive equity of its traditional juris- 
diction over actions involving a multiplicity 
of suits. 


The Civil Practice Act makes available to courts 
of law certain practices theretofore limited to 
courts of chancery. It does not and was not 
intended to narrow or reduce the jurisdiction of 
equity. Rule 10 of the Supreme Court (Ill. Rev. 
Stat, 1941, Ch. 110, par. 259.10) provides: ‘‘All 
matters which, prior to January 1, 1934 were 
within the jurisdiction of a court of equity * * * 
shall be heard and decided in the manner hereto- 
fore practiced in courts of equity.”’ 


Jurisdiction in this suit was not based 
wholly upon the avoidance of many suits. 
An accounting in this suit was clearly indi- 
cated in order that the pro rata amount of 
each insurer’s liability might be determined. 
Furthermore, the testimony was reported in 
more than 6000 pages; exhibits included 
about 1000 additional pages; and the deter- 
mination within any reasonable degree of 
accuracy of the total loss, and the appor- 
tionment of the loss among the insurers, 
would be quite beyond the capacity of the 
average jury. It was readily apparent that 
the remedy at law was not adequate. 


Amendment to Complaint 


The objection that the plaintiff’s cause of 
action was barred for failure to file an 
amendment within the time prescribed by 
the policies was also overruled by the appel- 
late court. 


The original complaint was filed in apt time. 
It set forth the numbers of the policies sued 
upon, the defendants issuing the respective poli- 
cles, the property covered, the date of the fire, 
etc., and charged ‘‘that by the terms of all of 
said policies of insurance * * * the defendants 
and each of them promised and agreed to insure 
the plaintiff.’ The change which defendants in- 
sist was necessary in order that the complaint 
state a cause of action, and which plaintiff 
made by amendment, was the insertion of the 
phrase, ‘‘the said plaintiff being named as the 
insured in each of the various policies of fire 
insurance.’’ If we concede that this amendment 
was necessary to the statement of a cause of 
action, the amendment related back to the filing 
of the original complaint, and the position cf 
the defendants cannot be sustained. 


Concealment of Mortgages 


The appellate court found no merit in the 
insurers’ objection that two mortgages were 
concealed from them in violation of a pro- 
vision voiding the policies if the insured con- 
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cealed or misrepresented any material fact. 
It was charged that Berger, the principal 
stockholder and guiding force behind the 
plaintiff corporation, held a chattel mortgage 
securing advances made by him to the cor- 
poration. The master was justified in finding 
that although the directors had authorized 
the corporation to execute a mortgage on all 
the property, real and personal, to secure 
Berger’s advances, no such mortgage had, 
in fact, been executed. Nor is there any 
authority for the insurers’ contention that 
the authorizing resolution created an equitable 
mortgage. The insurers were in no position 
to complain about another chattel mortgage 
against the hotel equipment and furnishings 
held by a trust company. Attached to each 
policy was a rider designated as “Mortgage 
Clause to Grand Rapids Trust Company.” 
The rider expressly stated that “loss or 
damage, if any, under this policy shall be 
payable to Grand Rapids Trust Company, 
mortgagee (or trustee) as interest may 
appear.” The court concluded that this 
rider must be construed as consent by the 
insurers to the mortgage. 


Valuation of Personal Property 


There was no fraud in Berger’s valuation 
of the personal property. His figure of 
$118,559.30 was arrived at by taking the 
replacement costs shown on an inventory 
taken in 1939 after allowing for additions of 
taxes, drayage and installation costs, and 
deducting 10 per cent depreciation. Some 
of the equipment had been purchased second 
hand; but Berger was under no obligation 
to distinguish between new and used furni- 
ture and equipment in the inventory or proof 
of loss submitted to the insurers. A valua- 
tion of $108,000 was arrived at by an employee 
of Albert Pick & Co. who appraised 80 per 
cent of the property and deducted 20 per cent 
depreciation, and by Berger who determined 
the value of the remaining 20 per cent. The 
court, after observing that questions of 
value were largely a matter of opinion, noted 
that the difference between the value fixed 
by the testimony of the employee and in the 
proof of loss was practically the difference 
between Berger’s over-all depreciation figure 
of 10 per cent and the employee’s deprecia- 
tion of 20 per cent. The master found the 
value to be $97,000 and this figure was rea- 
sonable. Berger’s figures of replacement 
cost were based on reproduction new. There 
was a conflict as to whether a second hand 
market existed at which the equipment 
could be purchased. However, Berger’s 
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LIABILITY OF SUBCONTRACTOR’S 
SURETY 


Text of Surety Bond 


In order to determine the liability of a paid 
surety for a subcontractor to the liability 
insurers of the principal contractor for 
money expended in the settlement of actions 
arising out of the subcontractor’s negli- 
gence, it was necessary for the Oregon 
Supreme Court to examine the express lan- 
guage of the surety bond. The bond 
provided: 


NOW, THEREFORE, if the above named Prin- 
cipal, as such subcontractor, shal] in all respects 
faithfully perform all the terms and provisions 
of its said subcontract, and of the Principal Con- 
tract as thereby incorporated into said subcon- 
tract, and such alterations as may be made in 
the specifications as therein provided for, and 
shall well and truly, and in a manner satisfac- 
tory to the State Highway Commission complete 
the work covered by said subcontract, and shall 
save the obligee herein any expense incurred 
through the failure of said Principal herein to 
complete the work as specified, or from any 
damages growing out of the carelessness of said 
subcontractor or its servants, or from any lia- 
bility for wages due or materials furnished said 
subcontractor, and shall well and truly pay all 
laborers, mechanics, subcontractors and mate- 
rialmen who perform work or furnish material 
under said subcontract, and all persons who 
shall supply it, or its subcontractor, with pro- 
visions, provender or supplies for the carrying 
on of said work under said subcontract, and 
shall also save and keep harmless the said 
obligee against any and all losses to it from 
any cause whatever, including patent, trade- 
mark and copyright infringements, in the man- 
ner of constructing said section of work, then 
this obligation shall be void or otherwise it shall 
remain in full force and effect. (Italics by the 
court.) 


Statement of Facts 


The facts out of which this action arose 
were as follows. The Warren Company 
contracted with the State of Montana for 
the improvement of a certain highway in 
that state, and the United States Fidelity 
& Guaranty Co. and another insurer issued 
their separate liability policies to the com- 
pany. The Warren Company then let a 
portion of the work to the Thomlinson 
Company, which executed a bond through 
the Occidental Indemnity Company, in 
favor of the Warren Company, as provided 
in the contract. On that portion of the road 
on which the subcontractor was working, 
the surfacing material raised a dust which 
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Digests of Selected Cases of Current Significance Follow 


WHAT THE COURTS 


ARE DOING 


(87) 





Automobile Negligence 
and Insurance 


IN THE CURRENT PARADE OF oy WATT 


APPROACHING VEHICLES COLLISION: 
Crossing traffic lane (Mo.) page 88 


COMMERCIAL OPERATIONS: 
Towing excluded (Okla.) 


COMPARATIVE NEGLIGENCE: 
Intersection collision (Wis.) 
Streetcar and automobile (Ga.) 
Wrong side of road (Wis.) 


COMPREHENSIVE COVERAGE: 
Tree hitting auto (Ga.) 

EMPLOYER’S LIABILITY: 
Employee not negligent (Ky.) 
Nonsuit as res judicata (Mo.) 

ENCUMBRANCE CLAUSE: 
Chattel mortgage as violation 

(Okla.) 


GARAGE LIABILITY POLICY: 
alesman as “‘customer’”’ (Ga.) 
GARAGE OWNER’S LIABILITY: 
Mechanic’s negligence (Ore.) 
HOST’S LIABILITY 
Crash into church (Ky.) 
Head-on collision (D. C.) 
Settlement with railroad (Ind.) 


INTERSECTION COLLISION: 
Comparative negligence Clie) page 89 
Excessive speed—stop sign (Mich.) page 93 


page 89 


page 89 
page 89 
page 90 


page 96 


page 90 
page 90 


page 91 
page 91 
page 91 


page 92 
page 92 
page 92 
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APPROACHING VEHICLES 


(MISSOURI) 


® Three vehicles involved 
Crossing into traffic lane 
Damages not excessive 


As the plaintiff was driving along a three 
lane highway, she collided with an ap- 
proaching Ford which swerved across her 
lane. A truck, which had been following 
the Ford, had turned into the middle lane 
to pass, and had cut back too sharply into 
the outside lane, colliding with the Ford. 
The driver of the Ford was knocked from 
his seat, and the car, out of control, had 
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LAST CLEAR CHANCE: 

Railroad’s liability (Ky.) page 93 
MUNICIPALITY’S LIABILITY: 

Personal use of official car (Fla.) page 93 


PRINCIPAL CONTRACTOR’S RIGHTS: 
Negligence of subcontractor (Ore.) page 94 


RAILROAD CROSSING COLLISION: 
Care in crossing tracks (Mich.) page 94 
Failure to give warnings (Ala.) page 94 
Statutory warnings (Mo.) page 94 


STATE’S LIABILITY: 
Statutory remedy (Minn.) page 95 


STATUTORY LOAD LIMIT: 
Violation immaterial (Conn.) page 95 


TRANSFER OF INTEREST CLAUSE: 
Transferee not insured (Cal.) page 96 


TREE BLOWN ON AUTO: 
Accident not “collision” (Ga.) page 96 


WAGON WITHOUT LIGHTS: 
Verdict erroneous (Texas) page 96 


WIFE’S SETTLEMENT: 
Husband's right to damages (Ark.) page 97 


WINDSTORM: 
Comprehensive clause construed 
(Ga.) page 96 


swerved across the highway into the path 
of the plaintiff's approaching car. This ac- 
tion was brought against the owners and 
drivers of both vehicles to recover for the 
injuries and damages sustained by the 
plaintiff. A verdict of $12,000.00 was ren- 
dered by the jury, which the trial court 
reduced to $10,000.00 before affirming. The 
defendants contended on appeal that the 
trial court had erred in giving an instruc- 
tion which broadened the issue raised by 
the pleadings, and that there was not suffi- 
cient evidence of negligence on the part of 
the driver of the Ford upon which to base 
the verdict and judgment rendered against 
him. Since the court found no merit in the 
contentions of the parties, and felt that the 
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verdict was not excessive for the painful and 
permanent nature of the leg injuries sus- 
tained by plaintiff, the judgment was 
afirmed.—Heitz v. Voss Truck Lines, Inc., 
et al. Missouri Supreme Court. November 
1, 1943. 19 CCH Automosie Cases 7, 


COMMERCIAL OPERATION 


(OKLAHOMA) 
@ Negligent towing by truck 
Construction of policy 
Towing not covered 





When the plaintiff's truck became stuck in 
a ditch, he engaged a truck to pull the 
vehicle back onto the highway. The truck 
driver who was extricating the vehicle man- 
aged his truck so negligently that plaintiff's 
truck was damaged and put out of com- 
mission. It was the plaintiff's contention 
in his action against the owner and insurer 
of the other vehicle, under a policy issued in 
connection with a certificate of convenience 
and necessity prescribed by the Corporation 
Commission, that the insurer was liable for 
the damage caused to his vehicle because 
it arose out of the ownership, use and 
maintenance of the insured’s truck. The 
policy in question provided for the payment 
of damages imposed upon the insured by 
law because of property damage arising 
from the commercial use and operation of 
the vehicle in the transportation and de- 
livery of merchandise and freight. It was 
very apparent that this coverage did not 
extend to the insured’s use of the truck as a 
tow car, and the reviewing court sustained 
the judgment entered for the insurance 
company.—Duke Anderson Drilling Com- 
pany, plaintiff in error v. Smith et al. Okla- 
homa Supreme Court. September 28, 1943. 
18 CCH AutomosiLe Cases 1045, 

Butler & Rinehart, Oklahoma City, Okla., for 
plaintiff in error. 

Cruce, Satterfield & Grigsby, Ben Franklin, 
Oklahoma City, Okla., for defendant in error. 


COMPARATIVE NEGLIGENCE 


(GEORGIA) 


@ Streetcar and automobile collision 
Inadequacy of verdict 


On her way to work one morning, the plain- 
tiff drove into the side of a streetcar which 
was passing through an intersection. She 
was familiar with the crossing, as she lived 
in the immediate vicinity, and she failed to 
see the streetcar until she was within 10 or 
15 feet of it when she applied her brakes 
and unsuccessfully attempted to stop. The 
motorist testified that the motorman failed 
to use the gong or signal in any way, and 
that she was traveling at a speed of 5 or 6 
miles per hour. The motorman admitted 
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that he failed to look for traffic as he started 
across the intersection, but declared that 
plaintiff was approaching the intersection at 
a speed of 25 miles per hour. In applying 
the comparative negligence rule, the jury 
found that the motorist was “slightly less 
negligent” than the motorman and rendered 
a verdict in her favor for personal injuries 
sustained in the sum of $150.00. Plaintiff 
demanded a new trial, declaring that the 
jury was not warranted in finding nor the 
trial court in affirming the “little inadequate 
verdict of $150.00”. On review the court 
declared that the jury was authorized to find 
that the motorist was only slightly less negli- 
gent than the motorman, and that the court 
could not say as a matter of law that the ver- 
dict was so grossly inadequate as to demand a 
reversal—Head, appellant v. Georgia Power 
Company. Georgia Court of Appeals. October 
8, 1943. 18 CCH Automosme Cases 1031. 
G. Seals Aiken, Atlanta, Ga., for appellant. 
MacDougald, Troutman & Arkwright, W. H. 
Schroder, Dudley Cook, Atlanta, Ga., for 
appellee. 


COMPARATIVE NEGLIGENCE 


(WISCONSIN) 

@ Intersection collision 

Right of way 

As a motorist approached an arterial street, 
he stopped for the sign. He noted the ap- 
proach of a taxicab approximately a half 
block away, and proceeded into the inter- 
section where his vehicle was struck by the 
cab. The taxicab was traveling at a rate 
of speed of at least 25 miles per hour, and 
the cross street was icy. In an action by 
the motorist to recover for damages sus- 
tained, the trial court found that the taxi 
driver was causally negligent as to lookout 
and management, that the motorist was 
causally negligent in failing to yield the 
right of way, and that their comparative 
negligence was 50-50. On an appeal to the 
Circuit Court, a judgment for the motorist 
was rendered, the court finding that he had 
the right of way, since he entered the inter- 
section long before the taxicab approached 
it. Affirming the judgment of the Circuit 
Court for the motorist, the court of last 
resort declared that there was sufficient evi- 
dence to warrant the decision rendered.— 
Uecker v. Anthony et al., d.b.a. City Cab 
Co., et al., appellants, American Automo- 
bile Insurance Co., interpleaded defendant. 
Wisconsin Supreme Court. October 12, 
1943. 18 CCH Avutomosite Cases 1090. 
S. Ted Hitzler, Fond du Lac, Wis., for re 
spondent. 
John P. McGalloway, Fond du Lac, Wis., for 
appellants. 
Fellenz, Worthing & Fellenz, Fond du Lac, 
Wis., for interpleaded defendant. 
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COMPARATIVE NEGLIGENCE 


(WISCONSIN) 


© Wrong side of road 
Both parties negligent 

Early one evening, approaching vehicles 
collided on a county highway. This re- 
sulted in personal injuries and property 
damage to the driver and owner of one of 
the cars. In bringing this action, he de- 
clared that the collision was caused by the 
negligence of the other driver in being on 
the wrong side of the road. It was the other 
driver’s contention that the cause of the 
accident was plaintiff's negligence in being 
on the wrong side of the highway. Both 
parties produced evidence supporting their 
respective positions. The jury found that 
both drivers failed to yield half the highway 
to the other, but in comparing their respec- 
tive negligence found that defendant’s negli- 
gence constituted 65% of the total negligence 
and plaintiff’s negligence constituted 35%, 
and, therefore, a judgment for plaintiff was 
entered. In reviewing the decision, this 
court declared that the plaintiff's negligence 
was at least equal to that of defendant, 
since they had been found guilty of causal 
negligence of the same kind and character. 
Therefore, the judgment for plaintiff was 
reversed and the cause dismissed.—Piesik v. 
Deuster et al., appellants. Wisconsin Su- 
preme Court. October 12, 1943. 18 CCH 
AUTOMOBILE CASEs 1084. 


Alvin L. Zelonky, Milwaukee, Wis., 
spondent. 

Quarles, Spence & Quarles, Milwaukee, Wis., 
for appellants. 


for re- 


EMPLOYER’S LIABILITY 


(KENTUCKY) 


e Respondeat superior 
Truck backing into parking area 
Effect of employee’s non-negligence 


An employer’s liability for the negligence 
of an employee is based exclusively on the 
doctrine of respondeat superior. In instances 
where the action against the employee is 
dismissed, there is no basis to support a 
verdict against the employer. A nine year 
old boy who was playing with a dog was 
struck and injured by a truck backing into 
a parking area. The truck driver did not 
see the child at the time of the accident. 
Seeking to recover damages for the injuries 
sustained, the child brought an action against 
the truck driver and his employer. The jury 
rendered a verdict against the employer 
only. Contending on appeal that the driver 
was not acting within the scope of his em- 
ployment, and that he was engaged on a 
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personal mission at the time of the accident, 
and that there could be no liability since 
the action against the employee had been 
dismissed, the employer disclaimed any lia- 
bility for the injuries sustained by the boy. 
The court ordered the action dismissed, 
finding that it was not necessary to discuss 
the question of deviation when no liability 
could attach if the employee were not found 
negligent.—Dillon et al., appellant v. Harkle- 
road, etc. Kentucky Court of Appeals. 
October 1, 1943. 18 CCH Automosite Cases 
1037. 

William Lewis & Son, S. V. Little, London, Ky., 
for appellant. 

Cc. L. Luker, G, C. Crawford, G. H. Eversole, 
London, Ky., for appellee. 


EMPLOYER'S LIABILITY 


(MISSOURI) 
@ Negligence of insured’s employee 
Garnishment of insurer 
Involuntary nonsuit against employer 
Nonsuit as res judicata 


After recovering a judgment against an em- 
ployee, who had injured the plaintiff in a 
collision while driving his employer's vehicle, 
the plaintiff brought this garnishment pro- 
ceeding against the employer’s insurer. The 
action against the employer in the damage 
suit had ended in an involuntary nonsuit, 
since the plaintiff had failed to prove that 
the employee was on a mission for his em- 
ployer at the time of the accident. The 
insurance company contended that the issue 
of whether or not the employee was using 
the car with the permission of the named 
assured was res judicata by reason of the 
involuntary nonsuit entered in the damage 
action. However, an involuntary nonsuit 
did not constitute a judgment on the merits 
of the issue, and the insurer conceded that 
a new action could have been brought 
against the employer. This court declared 
that in order to recover under the policy, 
the plaintiff would have to show that the 
employee was driving with the insured’s 
permission and that the vehicle was being 
used for commercial purposes in connection 
with the insured’s business. Concluding that 
the plaintiff did furnish sufficient evidence 
to justify the jury’s decision in his favor, 
the judgment against the insurance com- 
pany was affirmed.—Rainwater vy. Wallace 
et al., Employers Mutual Liability Insur- 
ance Company, appellant. Missouri Supreme 
Court. November 1, 1943. 19 CCH Avrto- 
MOBILE CASES 4. 


James R. Sullivan, Arthur R, Wolfe, Scarritt 
Bldg., Kansas City, Mo., for appellant. 


Cope & Hadsell, W. A. Raymond, Dierks Bldg., 
William A. Pevehouse, 912 Locust St., Kansas 
City, Mo., for respondent, 
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ENCUMBRANCE CLAUSE 





(OKLAHOMA) 
e Fire insurance policy : 
Chattel mortgage to secure tires 
Validity of mortgage 


The fire insurance policy which the plaintiff 
carried on his automobile contained a pro- 
vision that the insurance company was not 
liable if the insured encumbered the vehicle 
without the consent of the insurer. The in- 
sured purchased a new set of tires for his 
automobile, executing a contract note which 
carried an additional clause setting up a 
chattel mortgage on the vehicle. Before the 
plaintiff had paid off the full amount of the 
note, the automobile was damaged by fire. 
The insurance company denied liability on 
the ground that the automobile was encum- 
bered. The insured contended in this action 
brought to recover under the policy that 
the description of the vehicle was too in- 
definite in the contract note to create a lien, 
and that neither he nor the seller understood 
the provisions of the contract to constitute 
a mortgage or intended it to operate as 
such. The trial court directed a verdict for 
the insured, leaving only the question of 
damages to be considered by the jury. On 
review, the court pointed out that a question 
of fact was presented as to whether or not 
under the circumstances the automobile was 
encumbered at the time of its destruction, 
and that the lower court erred in directing 
the verdict for the insured.—The General 
Exchange Insurance Corporation, plaintiff 
in error v. Bevington. Oklahoma Supreme 
Court. October 26, 1943. 18 CCH Auvto- 
MOBILE CASEs 1214. 

Pierce, McClelland, Kneeland & Bailey, Okla- 
homa City, Okla., for plaintiff in error. 


Long & Sutherland, Seminole, Okla., for de 
fendant in error. 


GARAGE LIABILITY POLICY 


(GEORGIA) 


e “Customer” defined 
Salesman as a customer 
Garnishment of insurer 


One Johnson had an arrangement with a 
motor company whereby he negotiated for 
the sale of cars to prospective purchasers. 
He received a commission on all vehicles 
sold to his prospects, and the company fur- 
nished him with an automobile and gasoline. 
After he was involved in a collision which 
caused the death of the plaintiff’s decedent, 
an action was brought against Johnson and 
the motor company which resulted in judg- 
ment against Johnson alone, the court de- 
claring that he was not an employee of the 
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company. Garnishment proceedings against 
the insurer of the motor company under a 
Garage Liability Policy were instituted, the 
plaintiff contending that the insurance com- 
pany was liable, since the policy covered 
the operation of the insured’s automobiles 
by its customers, The trial court had sus- 
tained the insurer’s demurrer to these pro- 
ceedings, but on appeal the upper court 
declared that the insurance company had 
not been prejudiced by the fact that the 
plaintiff failed to obtain a judgment against 
the motor company in the wrongful death 
action, since the fact that he was not an 
employee would not prevent him from being 
a customer. The word “customer” was con- 
strued to mean one who had regular busi- 
ness dealings with a business establishment, 
and Johnson was declared to come within 
the meaning of the term. Therefore, a cause 
of action was stated against the insurance 
company.—Nichols v. Ocean Accident & 
Guarantee Corporation. Georgia Court of 
Appeals. October 9, 1943. 18 CCH Auto- 
MOBILE Cases 1077. 


James Maddox, Rome, Ga., for plaintiff. 


Matthews, Owens & Maddox, Rome, Ga., for 
defendant. 


GARAGE OWNER’S LIABILITY 


(OREGON) 


@ Fan blade flying off 
Mechanic’s negligence 


Three boys purchased an old Ford. While 
they were out driving, it started smoking, 
back-firing and missing. They took it into a 
repair shop where a mechanic looked at the 
engine. The motor was idling, and the 
mechanic called for one of them to come. 
He pointed and said, “Here is your trouble”, 
and the boy bent over and looked in. As 
the mechanic accelerated the motor, a blade 
of the cooling fan flew off and struck the 
young man in the face. This action was 
brought against the repair shop to recover 
for the injuries sustained by the boy. The 
trial court rendered a judgment for the 
plaintiff which was affirmed on appeal, the 
court determining that the jury was war- 
ranted in finding from the evidence that the 
mechanic’s actions did not constitute an ap- 
proved practice in automobile repair shops 
in the locality, and that the cause of the 
accident was his negligence in accelerating 
the motor of the ancient car.—Allison, etc. 
v. Davison et al., appellants. Oregon Su- 
preme Court. September 28, 1943. 18 CCH 
AUTOMOBILE CAsEs 1148. 

Ralph R. Bailey, Maguire, Shields, Morrison & 
Biggs, Portland, Ore.; Custer E. Ross, Salem, 
Ore., for appellants. 

Wallace P. Carson, Ralph W. Skopil, Carson & 
Carson, Salem, Ore., for respondent, 
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HOST’S LIABILITY 


(DISTRICT OF COLUMBIA) 


@ Head-on collision 
Degree of care 
Emergency 





An automobile passed the host as he was 
driving along the highway and, approxi- 
mately 150 feet ahead, it sideswiped an 
approaching vehicle. The oncomer lost con- 
trol of his car and swerved onto the wrong 
side of the road. The host, noting the 
approaching driver’s lack of control, slowed 
down and stopped, but a head-on collision 
ensued, resulting in personal injuries to his 
guests. In this action brought by the guests, 
the trial court directed a verdict in favor of 
the host, finding that when he was con- 
fronted with the emergency he displayed 
that degree of ordinary care which he was 
required to use toward his guests under the 
Maryland law. The court, on appeal, affirmed 
this judgment, declaring that there was no 
merit in the guests’ contention that their 
host should have driven off the pavement 
onto an eight foot gravel shoulder to provide 
a wider space for the oncoming car.—Gat- 
ton et al. appellants v. Cullins. United 
States Court of Appeals, District of Colum- 
bia. October 18, 1943. 18 CCH AutomosiLe 
Cases 1125. 


Jeff Busby, for appellants. 
Howard Boyd, Edmund L. Jones, for appellee. 


HOST’S LIABILITY 


(INDIANA) 


© Host driving into locomotive 
Wilful and wanton negligence 
Settlement with railroad 
Covenant not to sue 


A guest was seriously injured one night 
when her host drove into a locomotive at a 
railroad crossing. The host was familiar 
with the crossing, he had been warned by 
the occupants of the car about his driving 
at a speed of forty miles per hour, and the 
flasher signals, bells and the headlight of 
the locomotive were all in operation. In this 
action by the guest to recover for injuries 
sustained, the host contended that his de- 
murrer to the complaint should have been 
sustained, since simple negligence was all 
that was alleged. The reviewing court found 
that the host was not harmed, since the 
complaint might have been amended after 
trial to conform to the proof offered of wil- 
ful and wanton negligence as required by 
the Guest Statute to affix liability. The trial 
court erred, however, in rejecting evidence 
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which was intended to show that.the claim 
sued on had been fully compensated for by 
the guest’s settlement with the railroad. The 
guest had executed a covenant not to sue 
to the railroad, and this court declared that 
if the consideration paid was full compen- 
sation for the injuries, the liability of all 
tortfeasors was discharged regardless of the 
character of the instrument. The issue 
should have been submitted to the jury, 
since the host would have been entitled to 
a pro tanto credit for anything less than full 
payment which the guest had received.— 
Bedwell, appellant v. DeBolt, etc. Indiana 
Supreme Court. October 8, 1943. 18 CCH 
AUTOMOBILE CASEs 1121. 

Roscoe D. Wheat, Portland, Ind., Abram Sim- 
mons, Walter Hamilton, Bluffton, Ind., for 
appellant. 

Herbert R. McClenahan, Decatur, Ind., Moran 
& Abromson, Portland, Ind., for appellee. 


HOST’S LIABILITY 


(KENTUCKY) 
e Crash into church 
Res ipsa loquitur doctrine 
Propriety of directed verdict 





A guest in an automobile sustained severe 
personal injuries when her host missed a 
turn and crashed into a church at the end 
of a dead end street. The host admitted 
that she became panicky when she realized 
that she had missed the turn and the build- 
ing loomed up in front of her, and that she 
lost control of the vehicle. The trial court 
directed a verdict for the guest under the 
doctrine of res ipsa loquitur, submitting only 
the issue of damages to the jury. It was 
contended on appeal that at least the ques- 
tion of the guest’s contributory negligence 
should have been submitted to the jury. 
Declaring that where the facts of the acci- 
dent are such that no reasonable person 
could conclude that it did not result from 
the negligence of the driver of the vehicle, 
it is proper to direct a verdict for the plain- 
tiff, this court affirmed the judgment. There 
was no evidence that the guest knew that 
the driver was tired or sleepy, therefore 
there was nothing to warrant the submis- 
sion of the issue of contributory negligence 
to the jury. The driver did not stop or 
attempt to stop before crashing into the 
church, and she failed to maintain a proper 
lookout or exercise adequate control.— 
Robinson et al., appellants v. Higgins. Ken- 
tucky Court of Appeals. October 15, 1943. 
18 CCH Avutomosite Cases 1140. 


Robert L, Page, Louisville, Ky., for appellants. 
J. Walter Clements, Louisville, Ky., for appellee. 
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INTERSECTION COLLISION 


(MICHIGAN) 


e Contributory negligence 
Excessive speed on through street 
Stop sign ignored 


At the intersection of the Outer Drive and 
Southfield Road in the city of Detroit, there 
was a collision one night between the plain- 
tiffs’ automobile and a car driven by the 
defendant’s ward. The boy admitted that he 
failed to stop for the stop sign before enter- 
ing the intersection, and testified that he 
was going 10 to 15 miles per hour. He 
crossed the first lane of traffic, saw the 
speeding automobile approaching, and the 
collision occurred before he was able to 
cross the other lane of traffic. The plaintiff 
driver contended that he did not see the 
other vehicle until he was within 12 or 14 
feet of it, and that then it was too late to 
avoid the accident. An action was brought 
to recover for personal injuries and loss of 
earnings sustained by the driver and his 
wife, who was riding in the automobile at 
the time of the collision. The jury found 
that plaintiffs had no cause of action, since 
the proximate cause of the accident was the 
excessive speed at which the plaintiff was 
driving. The reviewing court in affirming 
this decision declared that whether or not 
the boy’s negligence in failing to stop for 
the sign was the proximate cause of the 
collision, in view of the excessive speed of 
the other vehicle, was a question of fact 
which had been properly submitted to the 
jury for determination.—Seymour et al. ap- 
pellants v. Carr, etc. Michigan ‘Supreme 
Court. October 12, 1943. 18 CCH Aurto- 
MOBILE CAsEs 1105. 

Samuel S. Willis, David S. Levi, 
for plaintiffs. 

Oren A. Johnson, Detroit, Mich., 
Fire Association of Philadelphia. 


Howard D. Brown, Philip N, Marentay, Detroit, 
Mich., for defendant. 


Detroit, Mich., 


for plaintiff 


LAST CLEAR CHANCE 





(KENTUCKY) 


@ Railroad’s liability 
Truck caught in icy ruts 
Delayed use of air brakes 


The wheels of the truck caught in the icy 
ruts paralleling the railroad tracks, as plain- 
tiff straddled the outside rail in driving 
around a dirt pile in the street. He at- 
tempted to get off the tracks when he saw 
the approaching freight train, and, when he 
was unable to accomplish this, he put the 
truck into reverse and backed approximately 
50 feet before the train collided with the 
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front of the truck. The engineer did not 
apply the air brakes until the collision 
occurred. In this action to recover for dam- 
ages sustained, the trial court rendered 
judgment for the railroad. The trucker con- 
tended on appeal that the trial court erred 
in refusing to give an instruction embodying 
the last clear chance doctrine. The only 
negligence with which the railroad could be 
charged was the failure of the train crew 
to apply the air brakes before the collision. 
There was no proof submitted that the train 
could have been stopped by the use of the 
brakes within the distance available from 
the place where the truck was put in reverse 
and the point of the collision. Therefore, 
the crew’s failure to apply the brakes could 
not have been the proximate cause of the 
collision, and the instruction under the last 
clear chance doctrine was properly refused. 
—Coburn, appellant v. Louisville & Nash- 
ville Railroad Company et al. Kentucky 
Court of Appeals. October 22, 1943. 18 
CCH AutTomosite Cases 1142. 


Benton & Benton, Newport, Ky., 
O. W. Bertelsman, Newport, Ky., 


for appellant. 
for appellees. 


MUNICIPALITY’S LIABILITY 


(FLORIDA) 


@ Personal use of official car 
Guest of fire chief killed 


In the automobile provided for his use by 
the municipality, the fire chief and his guest 
started out on a fishing trip. As the town 
official sped down the wrong side of the 
highway, there was a collision with an ap- 
proaching truck, and both occupants of the 
automobile were killed. This action was 
brought for the wrongful death of the guest 
against the municipality. Although the trial 
court rendered a judgment against the city, 
the reviewing court declared that the munici- 
pality had interposed a good defense in 
alleging that the fire chief was not operating 
the vehicle within the scope of his employ- 
ment, but was using it for his personal en- 
joyment outside of the corporate limits of 
the town. A city is not liable for damages 
suffered through the tortious acts of its 
agents which are wholly outside the powers 
conferred on the municipality by its charter 
or other legislative enactment, and the rule 
of non-liability is applied upon the theory 
that the act complained of is ultra vires — 
Town of Palm Beach, appellant v. Vlahos. 
Florida Supreme Court. October 22, 1943. 
18 CCH Avutomosite Cases 1159. 


E. Harris Drew, for appellant. 


Edgar C. Hamilton, Earnest, Lewis & Smith, 
R. K. Lewis, Robert L. Earnest, Clyde C. Tram- 
mell, for appellee, 
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SUBCONTRACTOR’S LIABILITY 


(OREGON) 


© Negligence of subcontractor 
Coverage of subcontractor’s bond 
Rights of contractor’s insurers 


The insurers of the principal contractor on 
a highway project were permitted to re- 
cover from the surety on a subcontractor’s 
bond for money expended in the defense 
and settlement of actions which arose out 
of the negligence of the subcontractor. The 
bond furnished by the subcontractor stated 
that the principal contractor would be saved 
from any damages growing out of the care- 
lessness of the subcontractor. Therefore, 
the court concluded that torts of the sub- 
contractor were covered by the bond. (For 
a detailed statement of this action, see page 
87)—United States Fidelity & Guaranty 
Co. et al., appellants v. Thomlinson-Ark- 
wright Co., Occidental Indemnity Co., 
respondent. Oregon Supreme Court. Octo- 
ber 13, 1943. 18 CCH AvutTomosiLe CASES 
1186. 

David Sandeberg, Sheppard & Phillips, Port- 
land, Ore., for appellants. 

John Lichty, Robert Clapperton, Portland, Ore., 
for respondent. 


RAILROAD CROSSING COLLISION 


(ALABAMA) 


@ Stop, look and listen 
Failure to whistle 


A railroad’s liability for the death of a 
driver whose vehicle wag struck at a cross- 
ing was based upon a determination of the 
following factual issues. Did the decedent 
“stop, look and listen” before procéeding 
upon the tracks? If so, did he stop close 
enough to the crossing to preclude the in- 
jection of an element of danger from the 
approaching trains into the situation be- 
tween the time he stopped and his attempt 
to proceed? With an affirmative answer 
forthcoming, it must be determined whether 
or not the engineer of the train blew the 
whistle or rang the bell at least one-fourth 
of a mile before reaching the public crossing 
as required by statute. It was also neces- 
sary to consider whether or not the en- 
gineer could have avoided the accident by 
any means at his disposal after he dis- 
covered the perilous situation of the motor- 
ist. In the case at bar the jury determined 
the issues in favor of the decedent, and 
found that the proximate cause of the col- 
lision was the negligence of the railroad in 
failing to give the signals and warnings 
prescribed by statute. Affirming the judg- 
ment rendered, the reviewing court found 
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that the instructions properly presented the 
issues, and that the evidence supported the 
jury’s determination of the proximate cause 
of ‘the collision—Louisville & Nashville 
Railroad Company, appellant v. Bailey. 
Alabama Supreme Court. October 7, 1943, 
18 CCH Avutomosite Cases 1021. 

Charles H. Eyster, Decatur, Ala., Gibson & 
Gibson, Birmingham, Ala., for appellant. 

J. Howard Perdue, Jr., Taylor, Higgins & Wind- 
ham, Birmingham, Ala., for appellee. 


RAILROAD CROSSING COLLISION 


(MICHIGAN) 


® Care in crossing railroad tracks 
Negligence a jury question 


As an automobile crossed railroad tracks it 
was struck by an unlighted and unheralded 
box car, resulting in injuries to the driver 
of the automobile. The night on the oc- 
casion of the accident was dark. The evi- 
dence produced upon the trial was to the 
effect that the driver of the car had slowed 
his vehicle to a speed of eight to ten miles 
per hour, while the railroad car was being 
pushed across the highway at a speed of five 
to eight miles per hour. Under the cir- 
cumstances, the question of the railroad’s 
negligence was for the jury to decide, as was 
the question of any contributory negligence 
on the part of the driver. Furthermore, it 
was not the duty of the driver to lower the 
window of his car as he neared the tracks 
unless it could be said to have been the 
duty of an ordinarily prudent man to have 
done so under the circumstances. The find- 
ing of liability on the part of the railroad 
was affirmed by the reviewing court.—Gaffka 
v. Grand Trunk Western Railroad Company, 
appellant. Michigan Supreme Court. Sep- 
tember 7, 1943. 18 CCH Automobile Cases 
923. 

Foster, Yost & Lott, 3666 Penobscot Bldg., De 
troit, Mich., Pelton & McGee, 1001 Peoples State 
Bldg., Pontiac, Mich., for plaintiff. 

H, V. Spike, William W. MacPherson, 441 E. 
Jefferson Ave., Detroit, Mich., Patterson & 
Patterson, Community National Bank Bldg., 
Pontiac, Mich., for appellant. 


RAILROAD CROSSING COLLISION 


(MISSOURI) 


© Bell and whistle signals 

Proximate cause 

Jury prejudice 
The windows of the automobile were closed, 
but the occupants of the vehicle testified that 
they were able to hear the horns of other 
cars and that, although they stopped and 
listened, they were unable to hear any bells 
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or whistles sounded by a train before they 
proceeded onto the crossing. The view to 
the east was obstructed by shrubbery along 
the right of way, and the automobile was 
struck by a west bound freight on the cross- 
ing. The injured girl charged that the rail- 
road’s negligence in failing to ring the bell 
and blow the whistle, in accordance with 
the statutory requirement, as the freight 
approached the crossing was the cause of 
the collision. The railroad contended that 
the positive evidence of their employees that 
the signals and warnings were given de- 
stroyed the negative testimony of the 
occupants of the car that they were not 
given; that the instruction which predicated 
liability upon the negligent failure to give 
the signals precluded the jury’s considera- 
tion of the evidence that the noise of the 
train could be heard for several miles and 
the burning headlight could be seen by any- 
one approaching the crossing; and that the 
charge on assessment of damages assumed 
that the girl’s injuries were worth more than 
she had already received from the auto- 
mobile insurer. In affirming the judgment 
rendered for the occupant of the car, the 
court declared that there was support for 
the jury’s finding that the railroad failed to 
give the signals required by statute and that 
such failure was the proximate cause of the 
accident; that the proferred evidence offered 
no defense unless the plaintiff and the driver 
of the automobile had actual notice of the 
presence of the train in time for them to 
have taken steps to have avoided the col- 
lision; and that the jury was not prejudicially 
influenced in assessing the damages.— 
Scheidegger v. Thompson, Trustee, Mis- 
souri Pacific Railroad Company, appellant. 
St. Louis Court of Appeals, Missouri. 
— 5, 1943. 18 CCH AutomosiLe Cases 
1027. 


Thomas J, Cole, St. Louis, Mo., for appellant. 


Joseph D. Feigenbaum, William C. McLaughlin, 
St. Louls, Mo., for respondent. 


STATE’S LIABILITY 


(MINNESOTA) 
© Negligent maintenance of highway 
Immunity from liability 
Statutory claim 


An automobile was precipitated into a wash- 
out in the highway which a state main- 
tenance crew had neglected to patrol and 
provide with barriers, flares, or other warn- 
ing signals. One of the occupants of the 
car was killed. A special act of the legis- 
lature provided for the determination and 
payment of certain claims, including that of 
this decedent, against the state arising out 
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of the maintenance of the highway system. 
It was provided that the state commissioner 
of highways was to discharge the debt due 
the judgment creditors out of the trunk 
highway fund or such funds accredited 
thereto from other sources. The state filed 
a demurrer to the wrongful death claim 
brought under this statute, contending that 
no obligation existed at the time of the ac- 
cident, and that although immunity to suit 
was waived by the subsequent statute, im- 
munity from liability was not waived. The 
trial court overruled the demurrer, as did 
the court on review. There was no merit in 
the state’s position, since the purpose and 
intention of the legislature was not only to 
lift the bar to the state’s immunity from 
suit but also its immunity to liability. The 
legislature had a right to appropriate public 
funds in discharge of the state’s duty whether 
that duty was legal or moral.—Dennison et al. 
v. State of Minnesota, appellant. Minnesota 
Supreme Court. October 8, 1943. 18 CCH 
AUTOMOBILE CASEs 1113. 

J. A. A. Burnquist, Arthur Christofferson, Louis 
B. Brechet, F,. J. McPartlin, for State of Min- 
nesota. 

Ernest A. Rich, for respondents. 


STATUTORY LOAD LIMIT 


(CONNECTICUT) 


e Truck axle breaking on hill 
Crash into parked vehicle—fire 
Failure of brakes 


As the truck driver descended a hill, the 
rear axle shaft broke and, although he ap- 
plied his foot brake, he was unable to con- 
trol the truck, and it crashed into a parked 
vehicle causing an explosion which resulted 
in fire spreading to a store and damaging 
the merchandise. In this action brought to 
recover damages for the injured merchan- 
dise, it was alleged that the truck operators 
were negligent in loading the truck beyond 
the capacity prescribed by statute, and in 
violating the statute requiring each vehicle 
to be provided with adequate brakes, in 
good working order, which would safely 
control the movement. In reviewing the 
judgment rendered for the operators of the 
truck, the court declared that the trial court 
was justified in its conclusion that the over- 
loading was not the proximate cause of the 
damage, and:that the statute relating to 
brakes did not apply unless the “brakes” 
were defective. Since the axle shaft of the 
truck was not a part of the brakes, there 
was no violation of the statute; and, al- 
though the foot brakes did not hold on the 
hill, the court concluded that it was a fair 
assumption that the standard of perform- 
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ance was based on level pavement.—Smith 
et al., appellants v. Finkel et al. Connecticut 
Supreme Court of Errors. October 21, 1943. 
18 CCH AvutTomosice Cases 1161. 


Nathan A. Resnik, Howard D. Olderman, for 
appellants. 

Alexander Winnick, Martin E, Gormley, Max H. 
Schwartz, for appellees. 


REFLECTORS OR LIGHTS 


(TEXAS) 


@ Opposing traffic collision 
Lights or reflectors on wagon 
Verdict on erroneous finding 


After dark one night there was a collision 
between a team and wagon and an approach- 
ing automobile. The mare on the side next 
to the automobile was killed and certain 
damage was done to the wagon and harness. 
This action was brought to recover for the 
damages sustained. The motorist contended 
that plaintiff was guilty of contributory 
negligence in that he was driving his wagon 
near the center of the highway, and did not 
have his wagon equipped with lights or re- 
flectors as required by the penal statute. 
The trial court rendered a judgment for 
plaintiff, the jury having returned a special 
finding that the wagon was not operated 
without lights or reflectors. Since the plain- 
tiff had testified that his wagon was not 
equipped with either lights or reflectors, it 
was a fundamental error for the trial court 
to accept the verdict based on the erroneous 
finding. Therefore, the cause was remanded 
for another trial—Headstream, appellant v. 
Mangum. Texas Court of Civil Appeals, 
Amarillo. October 4, 1943. 18 CCH Avuto- 
MOBILE CasEs 1155. 

R. L, Graves, H. B. Virgil Crawford, Brown- 
field, Texas, for appellant. 
Lawrence L. Barber, Seagraves, 
appellee. 


Texas, for 


TRANSFER OF INTEREST CLAUSE 


(CALIFORNIA) 


@ Insurer’s liability 
Omnibus clause 
Vehicle code 


A bank, which was the administrator of an 
estate, was the assured under an automobile 
policy. By order of court the car was sold 
to the widow, who delivered the certificate 
of ownership to the Motor Vehicle Depart- 
ment for the issuance of a new certificate. 
Before the new certificate was issued and 
while the car was being driven with the 
widow’s consent, an accident occurred which 
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resulted in injuries to the plaintiffs. This 
action was then brought against the insur- 
ance company. The policy contained a pro- 
vision that it would not inure to the benefit 
of a purchaser unless the consent of the 
company were endorsed thereon. This limita- 
tion also appeared in an omnibus clause. 
The insurer had not endorsed the policy, 
but the widow had been operating the car 
with the bank’s consent during the entire 
period of the policy and she had been covered 
under the terms of the omnibus clause. The 
Vehicle Code provided that the original 
owner of a vehicle was not subject to civil 
liability for the operation of the car by an- 
other after a bona fide sale had been made, 
even though the new certificate had not 
been issued. Therefore, the insurance com- 
pany was not liable under the policy, since 
the widow was not the insured because the 
policy was not endorsed; the bank was not 
liable for the plaintiffs’ injuries under the 
Vehicle Code; and neither the widow nor 
the driver could come within the meaning 
of the omnibus clause.—Smith et al., annel- 
lants v. Western Casualty and Surety Com- 
pany. California District Court of Appeal, 
First District. September 21, 1943. 18 CCH 
AUTOMOBILE CASEs 1170. 

Gumpert & Mazzera, Emil Gumpert, Harry Maz- 
zera, J. Calvert Snyder, Rutherford, Jacobs, Ca- 
valero & Dietrich, Newton Rutherford, D. R. 
Jacobs, Philip Cavalero, Stephen Dietrich, Rich- 
ard W. Dickenson, for appellants. 


Neumiller & Ditz, C. H. Hagan, for respondent. 


TREE BLOWN ON AUTO 


(GEORGIA) 


e Comprehensive 
collision 

Windstorm damage included 
Accident not “collision” 





coverage including 


There was a brisk west wind blowing as the 
insured was driving home late at night along 
a state highway. He was traveling at a 
speed of approximately fifty miles per hour, 
and the wind was so strong that he closed 
the car windows. Suddenly, he saw a tree 
by the side of the road, about thirty feet 
ahead of him, sway and start to fall. Al- 
though he instinctively applied the brakes, 
the tree fell on the front of the car and 
caused considerable damage. The policy 
which was carried on the vehicle was char- 
acterized as “comprehensive coverage, ex- 
cluding collision or upset”. It was expressly 
stated therein that damage caused by wind- 
storm was not to be considered a _ loss 
caused by collision or upset. When the in- 
sured sought to recover for the damage 
sustained, the insurance company denied 
liability on the ground that there was no 
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windstorm at the time of the accident, and 
that the damage resulted from a collision 
between the automobile and the tree. The 
jury determined that the tree was blown 
down by the wind and that the wind was of 
sufficient force and velocity to constitute a 
“windstorm” within the meaning and inten- 
tion of the policy. On review, the appellate 
court declared that the finding for the in- 
sured was justified.—Atlas Assurance Com- 
pany Ltd. v. Lies. Georgia Court of A> »eals. 
October 9, 1943. 18 CCH AvuToMmosiL SES 
1073. 

Bennet, 
plaintiff. 
R. R. Jones. Dawson, Ga., for defendant. 


Peacock & Perry, Albany, 


WIFE'S SETTLEMENT 


(ARKANSAS) 


e Agency—Gratuitous bailee 
Collision with truck 
Husband’s right to damages 





While a wife was driving her husband’s au- 
tomobile with his permission, an accident 
occurred which resulted in damage to the 
vehicle. At the time of the collision, a 
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settlement was effected by the owner and 
operator of the truck, which caused the 
collision, with the wife covering the per- 
sonal injuries she had sustained and the 
damage caused to the automobile. Her 
husband was reimbursed by his insurer for 
the repairs necessitated by the accident, and 
the insurer then brought this subrogation 
action against the owners of the truck to 
recover for the money expended. The truck 
owner contended that he was discharged by 
the release given to him by the wife, and 
the trial court found his contention meri- 
torious. However, on review, the court 
declared that the wife was driving the car 
as a gratuitous bailee, and that her husband 
retained the right of action for the damage 
to the vehicle. There was no agency shown 
which would have authorized her to effect 
the settlement for the damage to her hus- 
band’s automobile, and his right to recover 
was not defeated by the release which his 
wife had given.—General Exchange Insurance 
Corporation, appellant v. Arnold. Arkansas 
Supreme Court. October 18, 1943. 18 CCH 
AUTOMOBILE CASEs 1178. 


House, Moses & Homes, Eugene R. Warren, for 
appellant. 
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Fire and Casualty 


IN THE CURRENT PARADE OF CASES 
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BREACH OF RECORD WARRANTY: 

Failure to keep records (Tex.) page 98 
ELEVATOR INJURY: 

Playing on “manlift” (La.) page 99 
DECLARATORY JUDGMENT: 

Appraisal agreement (Ga.) page 99 
ORAL COMPROMISE AGREEMENT: 

Enforcement (Ind.) 
STORE ROBBERY POLICY: 

Policy construed (La.) page 98 
VALUATION OF PROPERTY: 

Resort hotel burned (III.) page 100 
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page 100 


STORE ROBBERY POLICY 


(LOUISIANA) 
@ Robbery of cash register by “custom- 


er’s” accomplice 
Knowledge of robbery by insured 


Construction of policy clauses 


A storekeeper’s burglary and robbery insur- 
ance policy contained the following provi- 
sion: 

I. To indemnify the Assured for loss not ex- 
ceeding Two Hundred Fifty Dollars ($250.00), 
of such property, occasioned by ROBBERY from 
a custodian within the premises, all as defined 
in Condition A on Page 2 hereof;"’ 


Condition A provided, in part, as follows: 
“Robbery"’ as used in this policy shall mean 
a felonious and forcible taking of property by 
violence inflicted upon a custodian, or by put- 
ting him in fear of violence; or by any other 
overt felonious act committed in the presence 
of a custodian and of which he was actually 
cognizant . 

These clauses impose liability upon the in- 
surer for money stolen from a storekeeper’s 
cash register in the rear of the store by an 
accomplice of a “customer” while the store- 
keeper was waiting upon the suspicious- 
looking customer in the front part of the 
store. Admittedly, the insured was not im- 
mediately aware of the robbery while she 
was waiting upon the customer. However, 
she was “still nervous and frightened from 
her experience” with the customer when, 
immediately after he had fled the store, she 
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went to the register and discovered her loss. 
The insured was certainly cognizant of the 
acts of the customer. Such acts constituted 
an “overt felonious act committed in the 
presence of” the insured and were just as 
much a part of the robbery as the actual 
taking by the accomplice. 


The insurer’s argument that “there was no 
connection whatsoever between the theft 
and the fear which the’ plaintiff and appel- 
lee alleges she suffered” was held by the 
court to be without merit. Nor could the 
insurer escape liability on the ground that 
the loss was plain larceny or theft and that 
therefore it was not covered by the robbery 
policy.—Bourg et al. v. The Travelers In- 
demnity Company, appellant. Louisiana Court 
of Appeal, First Circuit. October 6, 1943. 
4 CCH Fire and Casualty Cases 812. 
Taylor, Porter, Brooks & Fuller, Wm, G. Ran- 
dolph, Baton Rouge, La., for appellant. 
Sanders & Miller, Baton Rouge, La., for ap- 
pellees. 


BREACH OF RECORD— 
WARRANTY CLAUSE 


(TEXAS) 


e Failure to keep records 
Waiver of requirement 
Excessiveness of verdict 


The first defense to liability under a fire 
policy was the insurer’s contention that the 
insured had breached the record-warranty 
clause in that the insured had kept no rec- 
ords as the clause required. But since there 
was evidence from which the jury could 
find, as it did, that the insurer had waived 
this requirement, the court overruled this 
contention. It was established that despite 
the insured’s failure to keep records, the 
adjuster had stated that the insured would 
nevertheless be paid by the insurer; and the 
insured, relying on these promises, there- 
after expended time, labor, and money in 
furnishing the insurer with information 
concerning the loss. The insurer also com- 
plained about the excessiveness of the ver- 
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dict of $1,128.75. This objection was also 
held to be without merit. The jury found 
that there was a loss of $5,000 on the furni- 
ture and fixtures and a loss of $1,200 on 
the stock of goods. Finally, the insurer’s 
insistence that a non-waiver agreement 
signed by the insured prior to the adjuster’s 
waiver of the insured’s breach of the record- 
warranty clause was held to be equally with- 
out merit. The court concluded that such 
a non-waiver agreement did not preclude a 
subsequent agreement by the adjuster to 
pay the fire loss, where the insured fur- 
nished additional proof of the loss at the 
expenditure of time, money, and trouble on 
his own part.—Piedmont Fire Insurance Com- 
pany, appellant v. Ladin. Texas Court of Civil 
Appeals, First Supreme Judicial District. 
October 14, 1943. 4 CCH Fire and Casualty 
Cases 832. 

Austin Bryan, Jr., 
Texas, for appellant. 
O. Strother Simpson, Frank Dyer, 
Texas, for appellee. 


Bryan & Bryan, Houston, 


Houston, 


ELEVATOR INJURY 


(LOUISIANA) 
@ Minor playing on “manlift” in garage 
Warning by employees 
Gross negligence of minor 


Neither the insurer nor the insured owner 
of an automobile garage was liable for in- 
juries sustained by a university student, a 
minor, while riding on a “manlift” in the 
garage after he had been told to get off by 
the employees. The lift was in good work- 
ing condition and was for the sole use of 
the garage employees in going from floor 
to floor. Several students, including the 
plaintiff, were riding up and down the lift 
while waiting for a friend to get his car 
which was stored in the garage. The last 
clear chance doctrine was inapplicable to 
the defendant insured and insurer. The 
employees had actually warned the ‘plaintiff 
about riding the lift, and an employee had 
actually stopped the lift. But the lift was 
again started, and the plaintiff, who did not 
heed the warnings to stay off, was crushed 
under the roof at the top of the lift. There 
was no wilful injury, and the owner’s em- 
ployees gave ample warning. The accident 
was caused solely by the gross negligence 
of the plaintiff.—Howes, appellant v. Wim- 
berly et al. Louisiana Court of Appeal, 
First Circuit. October 6, 1943. 4 CCH Fire 
and Casualty Cases 815. 

J. Studebaker, Lucas, Carondelet Bldg., 
Orleans, La., for appellant. 


Taylor, Porter, Brooks & Fuller, Baton Rouge, 
La., for appellees. 
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DECLARATORY JUDGMENT 


(GEORGIA) 


e Appraisal agrzement construed 
Insured’s right to declaratory judg- 
ment 





Notwithstanding an appraisal provision in 
each of three fire policies to the effect that 
the insured and the insurer, in the event of 
disagreement as to the amount of a fire loss, 
would appoint an appraiser and that the ap- 
praisers would nominate an umpire, the 
insured sought a declaratory judgment for 
the purpose of declaring his proposed basis 
for valuation legally valid, and which would 
establish the insurers’ refusal of such pro- 
posals as a waiver of their right to insist 
on an appraisal. It appeared that the in- 
sured had nominated his appraiser on a 
usual form of agreement for submission to 
appraisers, but he had added a long provi- 
sion which stated what the appraisers and 
umpire should do, and defined in great detail 
all the elements they should consider in 
arriving at “market value.” Because of this 
added material, the insurers rejected the 
tendered agreement as being contrary to the 
terms of the policies, and tendered a form 
which provided only that the appraisers should 
proceed in the manner provided in the policies. 
The controlling policy provisions were: 


This Company shall not be liable beyonce the 
actual cash value of the property at the time 
any loss or damage occurs, and the loss or 
damage shall be ascertained or estimated ac- 
cording to such actual cash value, with proper 
deduction for depreciation however caused, and 
shall in no event exceed what it would then 
cost the insured to replace the same with mate- 
rial of like kind and quality; such ascertain- 
ment or estimate shall be made by the insured 
and this Company, or if they differ then by 
appraisers as hereinafter provided * * *. In the 
event of disagreement as to the amount of loss, 
the same shall, as above provided, be ascer- 
tained by two competent and disinterested ap- 
praisers, the insured and this Company each 
selecting one, and the two so chosen shall first 
select a competent and disinterested umpire; 
the appraisers together shal] then estimate and 
appraise the loss, stating separately sound value 
and damage, and failing to agree shall submit 
their differences to the umpire; and the award 
of any two shall determine the amount of such 
loss * * *. No suit or action on this policy for 
the recovery of any claim shall be sustainable 
in any court of law or equity until after full 
compliance with all the foregoing requirements 
nor unless commenced within twelve months 
next after the fire. 


The agreement for an appraisal was con- 
tained in the nolicies themselves. No other 
agreeinent was necessary or permissible un- 
less consented to by both parties. A dis- 
agreement as to the amount of the loss 
having arisen, nothing needed to be done ex- 
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cept for each party to select an appraiser 
and to hand them the policy with the evi- 
dence of their selection. No written sub- 
mission was necessary. No formal trial was 
contemplated by the parties. In fact, the 
whoie purpose of the appraisal was to escape 
the delay and cost and technicality of court 
procedure. The court doubted whether any 
actual controversy existed, and ruled that 
the court below was in error in decreeing 
that the insured was not bound to accept the 
insurers’ agreement for submission, that the 
insured’s agreement was in accord with the 
policies and the law, and that by rejecting 
the insured’s proposal the insurer had waived 
its right to an appraisal. The lower court’s 
judgment was reversed and the insured’s pe- 
tition for a declaratory judgment dismissed. 
—Pennsylvania Lumbermens Fire Insurance 
Company of Philadelphia, et al., appellants 
v. Barfield. United States Circuit Court of 
Appeals, Fifth Circuit. October 20, 1943. 
4 CCH Fire and Casualty Cases 830. 

C, Baxter Jones, Macon, Ga., for appellants. 


Harry S. Strozier, J. Douglas Carlisle, Macon, 
Ga., for appellee, 


ORAL COMPROMISE AGREEMENT 


(INDIANA) 
e@ Suit on policy and agreement 


Liability to remaindermen_ 
Enforceability of compromise 


The dwelling and smokehouse of the in- 
sured were covered by a fire policy in the 
amount of $2,500 and $300, respectively. 
Following the destruction by fire of both 
properties the insurer offered a settlement 
of $2,500 which was accepted by the insured 
for himself and on behalf of his two minor 
children to whom he had conveyed a re- 
mainder interest after reserving a life es- 
tate. Upon the insurer’s failure to pay in 
accordance with the compromise agreement, 
the insured and his children brought an 
action on the policy and agreement. The 
trial court entered judgment of $2,500 and 
$300 interest for the plaintiffs, and found 
that all three plaintiffs were entitled to re- 
cover the amount of the judgment. The in- 
surer appealed, contending that the action 
was on a written contract, and that since 
the evidence disclosed that only the insured 
had signed the memorandum of the com- 
promise agreement, there was a failure o/ 
proof. Furthermore, the insurer denied that 
it had intended to become obligated to the 
three plaintiffs in executing the compromise 
agreement memorandum. Finally, the in- 
surer protested that the agreement was an 
accord, but since there was no satisfaction, 
it was not enforceable. The reviewing court 
affirmed the judgment for the plaintiffs. 
There was no contention that the compro- 
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mise agreement was abandoned by suing on 
the policy, and there was ample evidence 
to sustain the finding that the compromise 
agreement was valid and binding upon the 
insurer. The memorandum was not the con- 
tract, but only evidence of the oral contract 
upon which the action was based; hence it 
was immaterial that the signatures of the 
children did not appear thereon, There was 
no merit in the insurer’s contention that it 
did not intend to obligate itself to each of 
the plaintiffs. There was in evidence a 
letter written by the insurer to the insured 
from which it cou!d readily have been in- 
ferred that the insurer sought to defer pay- 
ments in order to protect the remaindermen, 
the children. Nor was there merit in the 
insurer's contention that the compromise 
agreement was unenforceable since there 
was no satisfaction. Although the agree- 
ment was silent as to the time and method 
of payment, it could not be asserted that it 
was incomplete, and the court concluded 
that it was payable within a reasonable time, 
which was determined to be a month.—In- 
diana Farmers Mutual Insurance Company, 
appellant v. Walters et al. Indiana Supreme 
Court. October 8, 1943. 4 CCH Fire and 
Casualty Cases 837. 

Harry P. Cooper, Jr., Indianapolis, Ind., Charles 
H. Foley, Martinsville, Ind., for appellant. 


Royse & Travis, J. C. Travis, Indianapolis, Ind., 
Homer Elliott, Martinsville, Ind., for appellees. 


VALUATION OF PROPERTY 


(ILLINOIS) 
e Basis for valuation 

Equity jurisdiction 

Insured’s alleged fraud 
When the resort hotel of the insured was 
completely destroyed by fire, he brought an 
action in equity against a number of insur- 
ance companies to recover under their fire 
policies. The lower court decreed that the 
insurers should pay their several liabilities 
totaling $226,254.32. On appeal, the insur- 
ers contended that equity did not have 
jurisdiction; that the insured’s failure to file 
an amendment within a prescribed period of 
time did not correct a deficient complaint; 
and that the insured had made certain mis- 
representations and had concealed existing 
chattel mortgages, which acts voided the 
policies. A detailed digest of the appellate 
court’s opinion appears on page 86.—Jay- 
Bee Realty Corp. v. Agricultural insurance 
Co. et al. Illinois Appellate Court, First 
District. September 27, 1943. 4 CCH Fire 
and Casualty Cases 817. 
Lord, Bissell & Kadyk, Laurence A. Smith, Mc 
Kinney, Folonie & Grear, for appellants. 
John L. McInerney, William Jaffe, for appellee. 
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AMOUNT IN CONTROVERSY 
(ALABAMA) 


e@ Fraud of insurer 
Actual and punitive damages 
Federal court’s jurisdiction 





“The question here is whether petitioner’s 
complaint was properly dismissed on the 
ground that the matter in controversy did 
not really and substantially exceed $3,000 as 
required by Sections 24 and 37 of the Judicial 
Code. * * * 


“Filed in the federal court for the Middle 
District of Alabama, petitioner’s complaint 
alleged that he had been induced to purchase 
an insurance certificate through fraudulent 
misrepresentations of respondent’s agent 
bearing upon its actual value, and claimed 
$200,000 as actual and punitive damages. 
* * * The record shows that at the time 
of the dismissal petitioner had paid only 
$202.35 on his certificate, and that its maxi- 
mum potential value was only $1,000. From 
this the District Court declared that it was 
‘apparent to a legal certainty’, * * * that 
petitioner could in no event be entitled to 
more than $1,000, and therefore concluded 
that the requisite $3,000 was not really and 
substantially involved. The Circuit Court of 
Appeals afhrmed [9 CCH Life Cases 57] 
* * * holding that the claim of $200,000 
damages was ‘entirely colorable for the pur- 


pose of conferring jurisdiction’ since it was 
‘legally inconceivable’ that petitioner’s alle- 
gations could justify an award in excess of 
the value of his $1,000 certificate. 


“Where both actual and punitive damages 
are recoverable under a complaint each must 
be considered to the extent claimed in deter- 
mining jurisdictional amount. * * * There- 
fore, even though the petitioner is limited to 
actual damages of $1,000, as both courts 
held, the question remains whether it is 
apparent to a legal certainty from the com- 
plaint that he could not recover, in addition, 
sufficient punitive damages to make up the 
requisite $3,000. * * * Under the law of 
Alabama [where the policy was issued] as 
well as that of South Carolina [where it was 
alleged the fraudulent misrepresentations 
were made], petitioner’s allegations of fraud 
if properly proved might justify an award 
exceeding $3,000.” 


Since the high court concluded that evidence 
might be introduced at the trial which would 
justify a jury verdict for actual and punitive 
damages exceeding $3,000, the decisions of 
the lower courts were reversed.—Bell, peii- 
tioner v. Preferred Life Assurance Society 
of Montgomery, Alabama et al. United States 
Supreme Court. November 8, 1943. 9 CCH 
Life Cases 130. 


Warren E. Miller, 1343 H, Street, Washington, 
D. C., for petitioner. 
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CHANGE OF BENEFICIARY 


(ILLINOIS) 


e Fraud of beneficiary 
Insufficiency of proof 


After the death of his wife, the insured changed 
the beneficiaries on his twelve policies to his 
daughter. Some of the policies had been 
made payable to the estate of the insured, 
some to the daughter, and some to the wife. 
When the insured died, his two sons sought 
to set aside the change of beneficiary in 
all the policies to the daughter, contending 
that their sister had fraudulently induced the 
father to effect the change. The insurance 
companies were made parties to the suit, but 
upon paying the amounts due under the poli- 
cies into court, they were dropped from the 
case. The substance of the fraud alleged was 
that notwithstanding a sufficiency of funds 
to pay premiums, the daughter falsely repre- 
sented to her father that it was necessary 
to obtain a loan to pay the current premiums, 
and that at her instigation and request, he 
executed the instruments necessary to make 
her the beneficiary. The reviewing court 
reversed the lower court’s decree setting 
aside the change of beneficiaries and direct- 
ing that the policies be paid to the executor. 
Agents testified that the father had insisted 
upon the change, that the daughter was not 
with the father at the time, and, in short, 
there was no showing that the daughter had 
fraudulently induced the change.—Szymcezak 
et al. v. Jawor, appellant. Illinois Appellate 
Court, First District. September 27, 1943. 
9 CCH Life Cases 85. 

Joseph Steller, Clyde L. Todd, for appellant. 
C. S. Frasz, E, C, Frank Mier, for appellees. 


CONTINUOUS DISABILITY 


(IOWA) 


@ Second suit for benefits 
Prior state court pecemaant 
Continuous disability not proved 


Before attempting to recover disability bene- 
fits from the insurer in a federal court suit, 
the insured was denied recovery of benefits 
by a state court for disability allegedly con- 
tinuing from March 21, 1938 to August 21, 
1938. The policy required continuous total 
disability. Inasmuch as the state court had 
determined that the insured was not disabled 
during the five months’ period in 1938, the 
federal district court and the circuit court 
of appeals agreed that the insured could not 
recover benefits from March 21, 1938 to De- 
cember 5, 1940, in his later federal action. 
The state court judgment estops the insured 
from asserting in the federal action that his 
accident in 1937, had caused him to be totally 
disabled during the period from March 21, 
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1938, to August 21, 1938. The requirement 
that total disability be continuous was lack- 
ing. Furthermore, the discovery of new evi- 
dence as to the insured’s total disability was 
not sufficient to entitle him to relitigate that 
question.—Eller, appellant v. The Paul Re- 
vere Life Insurance Company. United States 
Circuit Court of Appeals, Eighth Circuit, 
October 26, 1943. 9 CCH Life Cases 88. 


Chester J. Eller, per se, H. M. Havner, for 
appellant. 


Volney Diltz, Earl C. Mills, for appellee, 


DISABILITY BENEFITS—NOTICE 


(ILLINOIS) 


@ Inconsistent policy clauses 
Mental incompetency 
Excuse of failure to give notice 


It was suggested by an appellate court that 
possibly the reason for such inconsistent pro- 
visions in a policy under consideration was 
its great length. The controversial clauses 
were a disability clause in Section 3 of the 
policy, and a disability clause in a rider. 
Section 3 of the policy provided: 


Benefits in Event of Total and Permanent Dis- 
ability before Age 60. * * * When Benefits 
become Effective.—If, before attaining the age 
of sixty years and while no premium on this 
policy is in default, the Insured shal] furnish 
to the Company due proof that he is totally 
and permanently disabled, as defined above, the 
Company will grant the following benefits dur- 
ing the remaining lifetime of the Insured so 
long as such disability continues. * * * The 
Company will pay a monthly income to the 
Insured * * * beginning upon receipt of due 
proof of such disability * * *. The Company 
will also, after receipt of such due proof, walve 
payment of each premium as it thereafter be 
comes due during such disability. 


The rider provided: 


Supplementary Benefits to Section Entitled 
“Benefits in Event of Total and Permanent Dis- 
ability before Age 60.” Benefits if Proof De 
layed and no Premium in Default.—If, while 
no premium is in default, the proof furnished 
the Company under the section providing for 
‘Benefits in Event of Total and Permanent Dis- 
ability before Age 60°’ is such as to entitle the 
Insured to the Disability Benefits provided for 
therein, and if due proof is also furnished the 
Company that such disability has been con- 
tinuous since its beginning, the Company will: 
(a) Begin the monthly income payments pro- 
vided for fn such section as of the end of the 
first completed month of such disability if 
earlier than the date of receipt of such proof 
instead of as of the date of receipt of such 
proof, and (b) Return any premium due after 
the beginning of such disability which has been 
paid during the continuance thereof. 


The insured became disabled in 1933; he at- 
tained the age of 60 in 1934; and not until 
1938 was notice of disability received by the 
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insurer which denied liability on the ground 
that no notice was given before 1934 as re- 
quired by the policy. Clearly, the first clause 
(Section 3) required notice before the insured 
was 60. The rider is contrary to Section 3 
as to when the first disability benefit is due 
and payable, and (2) the return of the premiums 
paid. Section 3 provides for disability pay- 
ments “beginning upon receipt of due proof 
of such disability,” while the rider provides 
that if there is a delay in making the proof 
of disability, the monthly payments will be- 
gin from the time of disability, and not from 
the receipt of proof of disability. Section 3 
also provides that after the company receives 
proof of disability it will waive premiums 
from that time, while the rider says that any 
premiums paid after disability will be re- 
turned by the company. The court concluded 
that the rider did not eliminate the provision 
of the policy requiring that notice of dis- 
ability be given before the insured was 60. 
On the issue of the insured’s insanity as an 
excuse for not giving notice of disability, the 
court applied Pennsylvania law (because the 
policy was issued in Pennsylvania) and held 
that the insanity of the insured does not ex- 
cuse the making of proof required by an 
insurance policy. Accordingly, there was no 
liability on the part of the insurer.—Moscov 
et al., appellants v. The Mutual Life Insur- 
ance Company of New York. Illinois Ap- 
pellate Court, First District. September 27, 
1943. 9 CCH Life Cases 62. 


Reginald A. Barnett. for appellants. 


Winston, Strawn & Shaw, George B. Christen- 
sen, for appellee. 


DISABILITY BENEFITS—PRIOR SUIT 
(COLORADO) a 


@ Prior judgment of disability 
Relitigation of issue of disability 
Additional liability of insurer 


Before the insured brought suit against the 
insurer in a federal court to recover disabil- 
ity benefits from April 21, 1939 to the time 
of the suit, he had recovered a judgment 
against the insurer in a state court for dis- 
ability benefits from April 21, 1938, to March 
21, 1939. The refusal of the insurer to pay 
benefits after March 21, 1939, was the reason 
for the suit in the federal court, the plaintiff 
contending that his disability still existed 
and that he was entitled to further payments. 
The insurer, challenging the insured’s right 
to recover in the second action, recovered a 
verdict, and the insured complained that in 
the trial in the federal court the previous 
adjudication was treated not as a finding of 
total and permanent disability but only as 
evidence thereof. In other words, could the 
issue of the insured’s disability be tried anew 
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in the second suit? The federal court cou- 
cluded that there was no error in submitting 
the issue to the jury—which found no dis- 
ability—and that moving pictures revealing 
the insured’s active life disproved his claim 
of disability. The policy expressly gave the 
insurer the right to discontinue disability 
payments when the disability was removed, 
and the insured could not contend that the 
insurer must continue disability payments 
regardless of whether or not he recovered 
from the disability—Kortz v. The Guardian 
Life Insurance Company of America. United 
States District Court, District of Colorado. 
September 14, 1943. 9 CCH Life Cases 59. 


Quiat, Ginsberg & Creamer, 415 Symes Bldg., 
Denver, Colo., for plaintiff. 

Lowell White, 719 Equitable Bldg., Denver, Col., 
for defendant. 


DISABILITY BENEFITS—NOTICE 


(PENNSYLVANIA) 


© Time for filing notice 
Policies silent as to time 
Effect of unreasonable delay 
Pennsylvania law 


An interesting federal court decision review- 
ing the Pennsylvania case law applicable to 
a situation in which the insured delayed 
beyond a reasonable time after his disability 
the filing of proofs of disability with the 
insurer, and the policies were silent as to 
the time within which such proofs must be 
filed following disability, is digested at page 
85. The case in which this issue is involved 
is New York Life Insurance Company v. 
Levine, appellant. United States Circuit 
Court of Appeals, Third Circuit. October 18, 
1943. 9 CCH Life Cases 65. 


Arthur S. Arnold, Philadelphia, Pa., for ap- 
pellant. 


Edward J. Fox, Jr., Easton, Pa., for appellee. 


DISABILITY BENEFITS—REINSTATEMENT 


(GEORGIA) 


@ Deletion of disability benefits on rein- 
statement 
Failure to give notice to insurer 
Insurer’s liability 


Under the plain language of two life insur- 
ance policies it was clear that the payment 
of disability benefits were not conditioned 
simply upon the mere fact of disability. 
There was, in express language, the require- 
ment and condition that notice should first 
be given and proof made of disability. The 
insured, who suffered a heart ailment in 1935 
and who became totally and permanently 
disabled in that year, permitted his policies 
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to lapse in 1937. The insurer agreed to rein- 
state the policies only upon the condition that 
the disability and double indemnity clauses 
be stricken. This was agreed to, and the 
new policies were issued two months after 
the default. The medical examination for 
reinstatement disclosed the 1935 heart attack, 
but the doctor stated that there had been 
no recurrence, and that the insured had 
“worked every day and has had no symptoms 
of his past illness.” Not until 1940 was de- 
mand made for the payment of disability 
benefits. Both the trial court and the review- 
ing court upheld the contention of the in- 
surer that it was not liable because no notice 
had been given within six months after de- 
fault as required by the policy. There was 
no showing of fraud on the part of the 
insurer. Nalley, appellant v. New York Life 
Insurance Company. United States Circuit 
Court of Appeals, Fifth Circuit. October 18, 
1943. 9 CCH Life Cases 83. 


Boyd Sloan, Joe K. Telford, Gainesville, Ga., 
for appellant. 
W. Colquitt Carter, Shepard Bryan, Atlanta, Ga., 
for appellee. 


FRAUDULENT APPLICATION 


(ARKANSAS) 


@ Tubercular condition concealed by 
agent 
Full disclosure by insured 
Insurer’s right to open and close argu- 
ment 





Liability under a life insurance policy was 
denied by the insurer on the ground that the 
insured had falsely stated in her application 
that she was in sound health, whereas she 
had been suffering from tuberculosis for 
some time prior to her execution of the 
application. The tubercular condition of the 
insured was established. Her condition had 
improved, however, and death was due to 
peritonitis. The reviewing court affirmed 
the tria] court’s judgment of liability for the 
insurer. The insured had disclosed fully her 
condition to the agent, but he had filled in 
the questions as to her health denying previ- 
ous ill health, and the insured had never 
read the application which the agent handed 
to her for her signature. The jury found, 
under proper instructions, that there was no 
collusion between the agent and the insured 
and that the agent had deliberately falsified 
the application. Under such circumstances 
the insurer cannot set up the misstatements 
in avoidance of its liability. The provision 
in the application that the policy would be 
void if not delivered while the insured was 
in good health was valid, but the insurer 
failed to prove that the insured was not in 
good health when the policy was delivered. 
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Finally, even though the insurer had the 
burden of proof and the statutory right to 
open and close the argument to the jury, its 
failure to assert this right until just before 
the instructions to the jury were given by 
the court preclude the insurer from asserting 
that the lower court’s denial of the right to 
epen and close the argument as error— 
Southern National Insurance Company, ap- 
pellant v. Heggie. Arkansas Supreme Court, 
October 18, 1943. 9 CCH Life Cases 94, 


Harry Neely, for appellant. 
Yingling & Yingling, for appellee. 


GROUP POLICY—DRAFTEE’S STATUS 


(MICHIGAN) 
®@ Termination of employment to enter 





army 
Death of employee prior to induction 
Beneficiary’s rights 


The effect of a group policy provision and 
the Selective Training and Service Act in 
continuing an employee’s group insurance 
certificate after the employee voluntarily quit 
work to enter the army, and who was killed 
the day prior to his induction, and after the 
certificate was cancelled by the employer, is 
explained in a case digested at page 84. The 
case is Murphy, appellant v. Chrysler Corpo- 
ration et al. Michigan Supreme Court. Octo- 
ber 11, 1943. 9 CCH Life Cases 52. 


Fremont Sweetwine, 11410 E. Jefferson Ave., 
Detroit, Mich., for appellant. 

Gerald E. Schroeder, 1718 Buhl Bldg., Detroit, 
Mich., for appellees. 


REFUSAL TO PAY POLICY 


(MISSOURI) 


@ Vexatious delay by insurer 
Assessment of penalty and fees 
Massachusetts suicide law 


Each of three life insurance policies delivered 
to the insured in Missouri provided expressly 
that the contracts should be construed in 
accordance with Missouri law. But the in- 
surer refused to pay the policies after the 
insured’s suicide, contending that the last 
acts done in their consummation occurred in 
Massachusetts, and that the Massachusetts 
law—which upholds policy provisions limit- 
ing an insurer’s liability to very small pay- 
ments in the event of suicide—was applicable. 
Such provisions were contained in the three 
policies and were directly in conflict with 
the Missouri Suicide Statute prohibiting sui- 
cide as a defense unless the insured con- 
templated suicide when the policy was taken 


(Continued on page 123) 
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Including .. . 
Property Damage and 
Personal Injury Cases 
Not Involving Policy 
Contracts or Automobiles 


Negligence 
Other than Automobile 


IN THE CURRENT PARADE OF CASES wwowwunueisunnnnamnuummame autem ttm 


AIRPLANE CRASH: 
Dual control plane (Tenn.) 


AMUSEMENT RIDE ACCIDENT: 


Defective strap (Cal.) 
Partners’ liability (La.) 


ELEVATOR INJURY: 
Hotel guest injured (Mich.) 
Sidewalk elevator striking pedes- 
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AIRPLANE CRASH 


(TENNESSEE) 


e@ Owner and guest killed 
Dual control plane 
Negligence of owner 
Res ipsa loquitur 





Just as an owner’s new airplane was circling 
at a low altitude over an airport preparatory 
to landing, the plane suddenly went straight 
up in the air, then dove to the ground with 
both engines running at considerable speed. 
The owner, who was at the controls, and his 
guest were killed instantly. The guest’s 
widow based her action to recover damages 
on the owner’s negligence. In dismissing 
her suit the Tennessee Supreme Court con- 
cluded that since there were dual controls 
in the plane, the evidence did not establish 
that the owner’s negligence was the cause 
of the accident. The court ruled that the 


doctrine of res ipsa loquitur was inapplicable 
because the owner did not necessarily have 
exclusive control of the airplane at the time 
of the accident. The guest might have been 
directing the plane. Also, there was no evi- 
dence that the owner was stunting at the 
time of the tragedy, hence there was no 
error in the refusal of the court below to 
refuse judicial cognizance of the Federal 
Civil Aeronautics Board’s rules relating to 
acrobatics. Two petitions for rehearing 
were filed by the widow, but the Supreme 
Court denied both of them because of her 
inability to prove negligence on the part of 
the owner.—Towle, petitioner v. Phillips, 
Admx. Tennessee Supreme Court. October 
16, 1943 (denying second petition for re- 
hearing, of the decision of May 29, 1943). 
9 CCH NEGLIGENCE CAsEs 469 and 817. 

Harley Fowler, Knoxville, Tenn., H. K. Pem- 
berton, Huntsville, Tenn., for plaintiff Towle. 


Howard H, Baker, Huntsville, Tenn.,:for de- 
fendant. 
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AMUSEMENT RIDE ACCIDENT 


(CALIFORNIA) 


@ Fall from ride 
Defective bracing strap 
Owner’s and operator’s liability 


A well-intentioned, but incomplete inspec- 
tion—a broken strap on a “Loopa” ride in an 
amusement park—the resulting fall from the 
ride of a patron and severe head injuries— 
spelled liability for the owner of the amuse- 
ment park and the operator of the ride con- 
cession. The operator carefully tested some 
of the leather straps used to hold the patrons 
in their seats on the ride, but he did not test 
the straps placed on the swing where the 
accident occurred. Such a test would have 
disclosed the defective strap. 


The proprietor or operator of such a place of 
amusement is liable to an invited member of the 
public for injuries received as the result of 
negligence on the part of an independent con- 
tractor or concessionaire when it is shown that 
the failure to exercise such supervision proxi- 
mately results in injuries to a patron. 


It was shown that the defendant owner did 
not exercise reasonably careful supervision of 
the ride. It failed to make any inspection 
of the device or even question the operator 
of the ride concerning its safety —McCordic, 
plaintiff, respondent v. Crawford et al., de- 
fendants, Abbott-Kinney Company, appellant. 
California Supreme Court. October 6, 1943. 
9 CCH NEeEcLiceNce Cases 764. 


Parker & Standbury, 315 W. 9th St., Los An- 
geles, Calif., for appellant. 

Borton, Petrini, Conron & Barton, Bauter & 
Veatch, 959 Rowan Bldg., Los Angeles, Calif., 
for respondent. 


AMUSEMENT RIDE ACCIDENT 


(LOUISIANA) 


e Fall from “whirling swing” ride 
Concessioners’ liability as partners 
Failure to prove partnership 


An unfortunate choice in her theory of re- 
covery resulted in the dismissal of a suit by 
a mother for injuries sustained by her minor 
daughter when she was catapulted from a 
defective “whirling swing” ride at a street 
fair. She sought to hold the promoter and 
various concessioners owning amusement 
stands and devices at the fair liable as part- 
ners of the “Ralph R. Miller Shows.” But 
the reviewing court, in reversing and annul- 
ling the lower court’s judgment for the 
mother, ruled that she had failed to show the 
existence of a partnership. There was no 
sharing of profits; each concessioner owned 
his own equipment, paid his individual state 
occupational license and paid 25 per cent of 
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the gross receipts to the operator of the fair, 
This was true of the owner of the equip- 
ment on which the little girl was injured, 
Nor did the defendants hold themselves out 
as partners. The court thought that “some, 
if not all, of the defendants are liable for this 
accident and should be made to pay,” but 
they could not be held liable individually or 
in solido as partners.—Williams v. Ralph R. 
Miller Shows et al., appellants. Louisiana 
Court of Appeals, First Circuit, October 6, 
1943. 9 CCH NEGLIGENCE CAsEs 785. 


Johnson & Kantrow, Baton Rouge, La., S. S. 
Reid, Amite, La., for appellants. 


Morrison & Sims, Hammond, La., for appellee, 


ELEVATOR INJURY 


(MICHIGAN) 


@ Hotel guest injured 
Defective elevator equipment 
Owner’s liability 


There was no escape from liability on the 
part of a hotel owner to a guest in the light 
of the overwhelming evidence of the owner’s 
negligence in operating a defective elevator. 
The elevator in which the guest was riding 
slipped out of control on the fifth floor and 
sped to the bottom of the shaft where it 
hit the bumpers with such force that the 
guest, as well as other passengers, were in- 
jured. The elevator was 30 years old. It 
was not equipped with all modern safety de- 
vices. Several such devices were improperly 
installed. The elevator license had expired. 
The elevator had not functioned properly on 
the day of the accident. And the elevator 
was being operated at the time a repair man 
was watching the machinery, which opera- 
tion violated the American Standard Safety 
Code.—Bradley v. Burdick Hotel Company, 
appellant. Michigan Supreme Court. Oc- 
tober 11, 1943. 9 CCH NEGLIGENCE CASES 
777. 

Phillip C. Kelly, 303 Reynolds Bldg., Jackson, 
Mich., for plaintiff Bradley. 

Howard, Howard & Howard, 301-304 Kalamazoo 
National Bank Bldg., Kalamazoo, Mich., for 
defendant. 


FALLING BRICK 


(NEW YORK) 


e Cause unknown 
General contractor’s liability 
Consistency of verdict 


An appellate court found no inconsistency 
in a verdict for a plaintiff against a general 
contractor and in favor of a subcontractor 
for injuries sustained when a falling brick 
fell on the plaintiff’s head. The jury was 
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free to conclude that, regardless of whether 
or. not the brick was set in motion by either 
of two contractors or the general contractor, 
the act of the general contractor in prevent- 
ing the erection of a protecting scaffold was 
a concurring negligent cause of the injuries. 
It was also free to find that the plaintiff was 
deprived of this protection before it became 
necessary to do any hoisting of material 
and before any hoisting apparatus had ac- 
tually been put in use.—Sapara, plaintiff v. 
A. LaSala & Bros., Inc. et al. New York 
Supreme Court, Appellate Division, Second 
Department. October 11, 1943. 9 CCH 
NEGLIGENCE Cases 811. 


FALL IN EXCAVATION 


(MONTANA) 
® Municipality’s liability 
Negligence of pedestrian 

A city is not an insurer of absolute safety 
to pedestrians in the use of the streets and 
other public ways, nor is it liable for injury 
sustained by pedestrians because of their 
own carelessness in traveling where there 
may be danger of injury. Thus, if in broad 
daylight a woman alighted from her parked 
car, and, to avoid the muddy ground be- 
tween the curb and the sidewalk, she walked 
across some boards partially covering an 
excavation and fell into the hole, she 1s in 
no position to lay the blame on the city, 
since the excavation was in the parking 
where pedestrians did not ordinarily walk. 
Both the trial court and the reviewing court 
agreed that the plaintiff’s injuries were 
proximately caused by her own carelessness 
in choosing a dangerous path in reaching the 
sidewalk, and that the city’s demurrer to 
the complaint should be sustained. Maring, 
appellant v. City of Billings. Montana 
Supreme Court. October 18, 1943. 9 CCH 
NEGLIGENCE CAsEs 824. 





George S. Smith, Helena, Mont., for appellant. 


Melvin N. Hoiness, Harry A. Chapple, Harry 
A. Wooster, Billings, Mont., for respondent. 


CLASS IN BEVERAGE 


(KENTUCKY) 


@ Manufacturer’s liability 
Contributory negligence 
Excessive verdict 





An ultimate consumer may bring an action 
directly against a negligent manufacturer 
or bottler for injuries sustained by reason 
of the presence of a deleterious substance in 
a bottle of beverage, although there is no 
contractual relationship between the parties. 
Thus there may be recovery of injuries to a 
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consumer’s health as the result of slivers of 
glass swallowed while drinking a bottled 
beverage. For the mental anguish and 
physical suffering endured by the consumer, 
a verdict of $1,000 is not excessive, nor evi- 
dence of passion or prejudice on the part of 
the jury. The fact that the consumer drank 
half the bottle before noticing the slivers 
is insufficient to justify an inference that he 
was contributorily negligent in drinking 
from the bottle after he had notice of the 
contents. Furthermore, it is not error to 
admit in evidence testimony of a witness to 
the effect that glass was found in another 
bottle prepared about the same time as the 
bottle from which the plaintiff drank.—Nehi 
Beverage Company, appellant v. Hall. 
Kentucky Court of Appeals. October 5, 
1943. 9 CCH NEGLIGENCE Cases 814. 

Davis, Boehl, Viser & Marcus, Louisville, Ky., 
for appellant. 


S. J. Stallings, 
Ky., for appellee. 


Harry N. Lukins, Louisville, 


FALL IN EXCAVATION 


(TENNESSEE) 
© Municipality’s liability _ 
WPA construction project 
Notice to city 





During the progress of a WPA storm sewer 
construction project in the City of Chatta- 
nooga, it was necessary to lay planks across 
the sidewalk for the use of both pedestrians 
and employees. The general supervisor and 
foreman of the job were employees of, and 
were paid exclusively by, the WPA. The 
city loaned some of its trucks and drivers 
to the WPA, and the City Surveyor and 
Superintendent of Streets were on and over 
the entire project every day. While walking 
over the planks, the plaintiff stepped on a 
loose plank and was precipitated into the 
excavation, breaking her arm and causing 
other serious injuries. On these facts, the 
Tennessee Supreme Court ruled that the cir- 
cuit court and the court of appeals had erred 
in sustaining the city’s motion for a directed 
verdict and dismissing the plaintiff’s case. 
The court concluded that the placing of the 
planks was being done by the independent 
agency and not the city, and that it was 
necessary to show that the city had actual 
or constructive notice of the defective cross- 
walk. It was not shown that either the City 
Engineer or the Superintendent knew where 
the crosswalk was placed. The plaintiff's 
notice to the city was not defective for her 
failure to give the year of the accident since 
the notice itself was dated November 5, 
1940, and the accident was stated as happen- 
ing “on October 24.” It is presumed that 
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October 24, 1940, was the date of the acci- 
dent. Whether or not the plaintiff was con- 
tributorily negligent was a question for the 
jury, and for this reason a new trial was 
ordered.—Brown v. City of Chattanooga. 
Tennessee Supreme Court. October 16, 
1943. 9 CCH NEGLIGENCE CASEs 822. 


Maurice Weaver, Carlyle Littleton, Chattanooga, 
Tenn., for plaintiff Brown. 

J. W. Anderson, E, H. Tatum, Ralph Shumaker, 
Chattanooga, Tenn., for defendant city. 


NUISANCE 


(MISSOURI) 
e Excessive machinery noise _ 
Scientific evidence of noise intensity 
Proof of injury 





Perhaps the most persuasive testimony on 
behalf of a bakery which was allegedly mak- 
ing so much noise that the plaintiff landlord’s 
health and apartment building were being 
injured, was the testimony of a professor at 
Washington University who was chairman 
of the engineering department. To disprove 
the landlord’s contention that a large fan 
installed in the bakery’s water cooling tower 
on the roof (which was only 25 feet from the 
apartment building) 

sounds like an airplane * * * and the vibration 
of the fan sounds like hail up against the win- 


dows * * * and even the furnace pipe shakes 
- . . 


the professor, who specialized in electrical 
communication and acoustics, made a scien- 
tific study of the bakery, its noises and their 
intensity. With a “sound level meter” (a de- 
vice manufactured by the General Electric 
Company for measuring the intensity of 
sound in terms of “decibels’’), he found that 
the noisiest point in the bakery was the mix- 
ing room, and that was 68 decibels. The 
meter, when placed near the apartment 
building, registered 42 decibels when the fan 
was running. By way of comparison, a bus 
in low gear at 15 feet registered 95 decibels; 
a man whistling at six feet produced 75 
decibels; and an ordinary business office was 
60 decibels. Even the court room registered 
42 decibels. The reviewing court agreed with 
the conclusion of the professor that there 
was no objectionable industrial noise. A 
bakery was not a nuisance per se, and the 
landlord’s suit for an injunction to restrain 
a nuisance and for damages of $15,000 was 
unsuccessful because the landlord failed to 
prove physical damage to the property or 
person, and that the noises were excessive.— 
Crutcher, appellant v. Taystee Bread Com- 
pany. Missouri Supreme Court. October 4, 
1943. 9 CCH NEGLIGENCE Cases 761. 
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ICY SIDEWALK ACCIDENT 


(PENNSYLVANIA) 


@ Pedestrian’s fall on snow-covered ice 
Contributory negligence 


Although there appeared to be no question 
as to the negligence of the owners of a 
building in allowing ice to form on a side- 
walk in front of the building, they sought 
to escape liability to a pedestrian who was 
injured when she slipped and fell on the ice 
by pleading contributory negligence. The 
lower court agreed with the owners and 
rendered judgment for them notwithstand- 
ing a verdict for the pedestrian and her hus- 
band. The reviewing court, however, 
directed that judgment be entered for the 
plaintiffs. The wife very clearly presented 
a case free of contributory negligence. 
Snow covered the walk. She did not see 
the icy ridge on which she fell. Nor could 
it be said that in view of the fact that she 
knew that ice sometimes formed at the site 
of the accident, she took the more perilous 
route rather than an alternative safe way. 
It was for the jury to reconcile her knowl- 
edge of the condition of the sidewalk on 
previous occasions with her positive state- 
ment that she did not know there was ice 
present on the night of the accident; and 
their finding of freedom from contributory 
negligence was proper.—Weismiller et a! 
appellants v. Farrell et al., d. b. a. Shannon 
& Farrell. Pennsylvania Superior Court. 
October 4, 1943. 9 CCH NEGLIGENCE Cases 
796. 

Gilbert B. Morcroft, 2620 Grant Bldg., Pitts- 
burgh, Pa., for appellants. 

D. H. McConnell, 1603 Law & Finance Bidg., 
Pittsburgh, Pa., for appellees, 


JUMP FROM BURNING HOTEL 


(TEXAS) 


e Failure to notif est 
Construction—Inflammable materials 
Inadequacy of fire fighting equipment 


A paying guest leaped from his fifth story 
hotel room window to avoid being burned 
to death when the hotel building caught on 
fire. His resulting injuries prompted a suit 
against the hotel operators whom he 
charged with negligence in constructing a 
hotel with highly inflammable materials, in 
failing to install proper fire fighting equip- 
ment, and in failing to arouse the guest by 
telephone and warn him when the fire first 
started. These grounds of liability, con- 
tended for by the guest, were held by both 
the trial court and the appellate court to be 
insufficient. The construction of the hotel 
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with inflammable materials is immaterial to 
the question of liability. Nor is there any 
law compelling an innkeeper to maintain 
adequate fire fighting equipment on the 
premises. While there is no doubt but that 
such steps on the part of the innkeeper in 
many instances would be wise, until the leg- 
islature prescribed such experiences as a 
duty, the court lacked the authority to im- 
pose such a duty on an innkeeper. The argu- 
ment of the guest concerning the failure on the 
part of the innkeeper to notify him of the fire 
gave the appellate court the most concern. 
However, no showing of negligence in the 
origin of the fire on the part of the defendants 
was made. The guest did not show where the 
fire originated, when it was discovered, or 
whether there was sufficient time to notify 
him.—Hays, appellant v. The Texan, Inc., 
et al. Texas Court of Civil Appeals, Sec- 
ond Supreme Judicial District. October 15, 
1943. 9 CCH NeEcLiceNnce Cases 818. 

John Davenport, Wichita Falls, Tex., for ap- 
pellant. 


Carrigan, Hoffman & Carrigan, Wichita Falls, 
Tex., Bromberg, Leftwich, Gowan & Schmucker, 
Dallas, Tex., for appellees. 


PLATE GLASS DOOR INJURY 


(COLORADO) 


@ Breaking of plate glass store door 
Defects not discoverable 
Proprietor’s liability 
Res ipsa loquitur 





Thousands of customers had passed through 
a swinging door in the entrance of the de- 
fendant’s market without mishap. But 
when the plaintiff customer placed his hand 
on the plate glass in the door’s wooden 
frame, the glass broke causing painful in- 
juries. No negligence on the part of the 
proprietor was disclosed, and the reviewing 
court reversed the lower court’s judgment 
for the customer and directed judgment for 
the proprietor. Where negligence is not 
shown, a proprietor of a store is not re- 
sponsible for injuries from swinging doors 
in common use, and properly installed and 
maintained. The doctrine of res ipsa loquitur 
was held inapplicable, and the trial court’s 
instruction that an invitee has the right to 
enter a store and “may expect that every- 
thing is safe for him to go in” was improper 
since a proprietor is not under an insurer’s 
liability as to the safety of his customers.— 
Home Public Market, plaintiff in error v. 
Newrock. Colorado Supreme Court. Oc- 
tober 4, 1943. 9 CCH NEGLIGENCE Cases 772. 


Roy E. Montgomery, for plaintiff tn cvror. 
Cass M. Harrington, for defendant in error. 


RAILROAD CROSSING INJURY 


(ARKANSAS) 


@ Fall in uncovered water box 
Proximity to public street 
Pedestrian as invitee or licensee 
Railroad company’s liability 


Whether or not a railroad company was 
liable for injuries sustained by a person who, 
in crossing a space between double tracks, 
stepped into an uncovered water box be- 
tween the tracks, depended upon the status 
of the scene of the accident as a public 
crossing. Since the testimony negatived the 
idea of a public crossing, the railroad owed 
no affirmative duty of care to the injured 
person who was at best no more than a bare 
licensee on the company’s right of way. 
Even if it had been established by the plain- 
tiff that there was a well defined path across 
the tracks which she traversed, there was 
no evidence that the waterbox was in that 
path. Inasmuch as the railroad company did 
not, after the verdict for the plaintiff was 
received, move to have the verdict and any 
judgment entered thereon set aside and to 
have judgment entered in accordance with 
its motion for a directed verdict, as provided 
for in Rule 50(b) of the Federal Rules of 
Civil Procedure, the reviewing court would 
not dismiss the case, but, instead, reversed 
and remanded the cause for a new trial.— 
Lowden et al., Trustees, appellants v. Bell. 
United States Circuit Court of Appeals, 
Eighth Circuit. October 11, 1943. 9 CCH 
NEGLIGENCE CASES 779. 


Thos. S. Buzbee, A. S. Buzbee, for appellants. 
Paul X. Williams, U. A, Gentry, for appellee. 


THEATRE PATRON INJURED 


(MICHIGAN) 


@ Fall on balcony steps 
Poor lighting 
Improper jury charge 
According to the testimony of an elderly 
woman, the balcony steps down which she 
was descending, or, rather, “groping” to a 
seat, were not lighted. Serious injuries were 
sustained when she fell. The theatre owner 
contended that the small lights at the ends 
of some of the rows were lighted. The trial 
court erroneously charged the jury that it 
was not only necessary for the plaintiff to 
prove that the lights were out, but also that 
the defendant knew that they were out and 
had sufficient time before the accident to 
remedy the situation. Negligence may con- 
sist in failure on the part of the owner to 
discover a dangerous condition, and, there- 
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fore, it was error to require the plaintiff to 
show that the defendant had notice of the 
dark condition of the theatre in order to 
rectify it. The trial court’s judgment for 
the defendant was reversed and a new trial 
granted.—Cox, appellant v. United Detroit 
Theatres Corporation. Michigan Supreme 
Court. October 11, 1943. 9 CCH NEctI- 
GENCE CASEs 812. 


Bloom & Bloom, 907-908 Majestic Bldg., Detroit, 
Mich., for appellant. 

Knight & Panzer, 2350 Penobscot Bldg., De- 
trojt, Mich., for appellee. 


STUMBLE ON NEWSPAPER BUNDLE 


(KENTUCKY) 
e Customer tripping on bundle in store 
vestibule — z 
Negligence in delivery 
Publisher’s liability 


Hurrying from a drug store to catch her 
bus, the plaintiff tripped over a bundle of 
newspapers which had been deposited by a 
local cab owner and operator in the vestibule 
of the store between three and four o’clock 
in the morning. A judgment of $800 was 
recovered in the lower court in an action 
against the publisher of the newspaper, the 
plaintiff successfully contending that the cab 
driver was acting as agent for the publisher, 
and that the latter was liable for the former’s 
negligent placing of the bundle. The review- 
ing court, however, reversed this judgment 
and ruled that the publisher’s motion for a 
directed verdict should have been sustained. 
The driver was an independent contractor 
over whom the publisher exercised no con- 
trol, either as to the method of delivery or 
as to the place where the bundles should be 
left. The cab driver was at liberty to do the 
work in his own way, choose the manner 
and method of delivery which suited him 
best, and was responsible to the publisher 
only for the delivery of the papers. As- 
suming, as the plaintiff contended, that the 
driver was an agent, he would still come 
under the rule that where an agent is not 
subject to the control as to the manner in 
which he performs acts constituting the 
execution of his agency, for purposes of 
determining liability he is an independent 
contractor and the person for whom the 
enterprise is undertaken is not responsible.— 
Courier Journal and Louisville Times Com- 
pany, appellant v. Akers. Kentucky Court 
of Appeals. October 19, 1943. 9 CCH 
NEGLIGENCE CASEs 830. 


Wheeler & Shelbourne, Paducah, Ky., for ap- 
pellant. 


Adrian H. Terrell, Paducah, Ky., for appellee. 
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SIDEWALK ELEVATOR INJURY 


(TEXAS) 


e Pedestrian injured 
Building owner’s liability 
Verdict not excessive 


The trap doors covering a sidewalk elevator 
shaft were thrown suddenly upward from 
their flush position in the sidewalk as the 
elevator was being raised. The plaintiff 
pedestrian was struck on the leg by one of 
the doors, and suit was brought against the 
owner of the building. A judgment for 
$3,943 was awarded the plaintiff in the trial 
court, and affirmed on appeal. The basis 
for liability was the failure on the part of 
the owner to provide any warning to pedes- 
trians that the trap doors were about to be 
raised to allow the elevator to rise. The 
jury could properly find, as it did, that the 
plaintiff was under no duty to anticipate 
that a third party might use the elevator 
without authority from the owner, and that 
she exercised due care for her safety in 
walking on the sidewalk, and, further, that 
the owner exercised control over the build- 
ing and the elevator. Liability cannot be 
excused on the ground that two persons, 
not employed by the owner, were operating 
the elevator at the time of the injury. In 
view of the seriousness of the injuries, and 
the plaintiff’s earning power, the verdict was 
found not to be excessive-—Norwood Build- 
ing, Inc., appellant v. Jackson. Texas Court 
of Civil Appeals. Tenth Supreme Judicial 
District. October 14, 1943. 9 CCH Nectt- 
GENCE CASES 806. 


Hart & Brown, Austin, Texas, 
Cofer & Cofer,. Austin, Texas, 


for appellant. 
for appellee. 


STREET CAR STRIKING PEDESTRIAN 





(PENNSYLVANIA) 


e Proper lookout in street 
Contributory negligence 


Proceeding slowly and cautiously across a 
slushy street, an elderly woman was struck 
by a street car. Before entering the street 
she had looked to both right and left and 
she had seen no car. She looked again when 
partly across the street and still saw no car. 
When in the space between the two street 
car tracks, she looked a third time and ob- 
served the street car some two hundred feet 
away. The car, which was going down 
grade at an accelerated speed struck her just 
as she stepped on the track. The judgment 
for the plaintiff rendered by the trial court 
was affirmed on appeal. The factual issues 
of contributory negligence were for the jury, 
and it could not be said as a matter of law 
that the accident could not have occurred in 
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the way it was described by the plaintiff. 
The rule that a pedestrian must look for 
approaching cars immediately before enter- 
ing upon a street car track, and that his 
failure to do so constitutes negligence per se, 
is not violated if observations are made 
within less than four feet from the rail as 
in this case—Kunzler et al. v. Pittsburgh 
Railways Company, Etc., appellant. Penn- 
sylvania Supreme Court, Western District. 
October 15, 1943. 9 CCH NEGLIGENCE CASES 
821. 


E. W. Langfitt, 815 Berger Bldg., J. R. McNary, 
801 Grant Bidg., Pittsburgh, Pa., for appellant. 


Harry A. Estep, 1207 Law & Finance Bldg., 
Pittsburgh, Pa., for appellees. 


TRAP DOOR INJURY 
(MICHIGAN) 


e Fall through trap door 
Prior notice of open door 
Contributory negligence 
Filling station owner’s liability 


The manager of a filling station had his 
employer’s authorization to make certain 
contributions. A brother of a station em- 
ployee, at the latter’s suggestion, went to 
the station to solicit a donation for a lodge 
picnic prize. Before talking with the 
manager, the solicitor entered a well lighted 
room to talk with his brother, and passed 
by an open trap door. Their conversation 
concluded, the solicitor stepped back to al- 
low his brother to pass, and in so doing, 
stepped into the opening and fell. The 
owner’s principal contention on appeal was 
based upon the claimed error by the trial 
court in instructing the jury that the plain- 
tiff was on the premises as an invitee rather 
than as a licensee and also the claimed 
failure of the court to rule that the plaintiff 
was guilty of contributory negligence as a 
matter of law. In dismissing the solicitor’s 
suit for damages against the filling station 
owner, the court stated that when an adult 
possessed of all normal faculties walks into 
a small well-lighted room, past a floor open- 
ing such as was here involved, stands for 
five minutes near the edge of the opening, 
and then, in a moment of carelessness steps 
back into the opening, he is guilty of con- 
tributory negligence as a matter of law, and 
it is unnecessary to determine whether he 
was an invitee or licensee on the premises. 
—Neal v. Cities Service Oil Company, ap- 
pellant. Michigan Supreme Court. October 
ll, 1943. 9 CCH NeEGLIcENcE Cases 810. 
James H. Cornelius, Henry J. Fischer, 402 Nat'l 
Bk. Bldg., Charles L. Robertson, 408 Nat'l Bk. 
Bldg., Adrian, Mich., for plaintiff Neal. 
Bisbee, McKone, Badgley & MclInally, 11th 


Floor, Jackson City Bk. Bldg., Jackson, Mich., 
for defendant. 
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NEGLIGENCE (Other than Automobile) 
(ill) 





VACCINE—NEGLIGENT PREPARATION 
(OHIO) 


© Doctor’s liability to patient 
ailure to use sterile technique 
Admissibility of testimony 


Upon examination of a bottle containing 
vaccine by a laboratory, it was found that 
there were 600,000,000 bacillus subtilis per 
cubic centimeter. The defendant doctor’s 
vaccine was intended to cure the patient’s 
skin ailment—acne. The plaintiff contended 
that the doctor was negligent in the taking 
of the specimen preliminary to the making 
of the vaccine and in the preparation thereof, 
and that he was negligent in attempting to 
re-sterilize the vaccine and in the manner 
and method employed in such re-steriliza- 
tion. The plaintiff testified that upon two 
occasions when the doctor opened the pus- 
tules on her neck for the purpose of securing 
a specimen therefrom, he did not sterilize 
the skin in any manner before taking the 
specimen. As a direct result of the doctor’s 
failure to foliow accepted standards in the 
preparation of the vaccine, the injurious 
bacilli caused lumps to develop immediately 
after the injections, and one of the lumps 
became abscessed. There was sufficient evi- 
dence that the doctor did not sterilize the 
skin before securing specimens from the 
pustules, that his method of growing cult- 
ures was improper, and that his attempt to 
re-sterilize the vaccine should not have been 
attempted. During the trial, the defendant 
doctor became ill, but the trial court refused 
a continuance after hearing a report by two 
physicians to the effect that the doctor was 
able to give testimony. 


The reviewing court, in affirming the lower 
court’s judgment of $1500 for the plaintiff, 
found no errors in the admission of testi- 
mony of the plaintiff as to a conversation in 
the doctor’s office regarding his unsterile 
technique, nor testimony of several doctors 
to the effect that they would have cleansed 
the face before taking specimens. This 
testimony was admissible as a part of the 
res gestae. The trial court’s instructions were 
proper, its discretion in refusing a continu- 
ance because of the doctor’s alleged in- 
ability to attend the trial was not abused, 
and the verdict for the plaintiff was not 
against the weight of the evidence.—Lari- 
more v. Brown, appellant. Ohio Court of 
Appeals, Franklin County. October 5, 1943. 
9 CCH NEG.IceNcE CasEs 745. 

Rocker & Schwartz, 717 Guardian Bidg., Cleve- 
land, Ohio; Yearick & Hughes, Newark, Ohio, 
for plaintiff, appellee. 

B. B. Bridge, 16 E. Broad St., Columbus, Ohio; 
Tom Renick, Circleville, Ohio, for appellant. 






















































































































































































































































































































































































































THE FIRE INSURER AND THE FEDERAL 
DECLARATORY JUDGMENT ACT 


(Concluded from page 71) 


action could not be maintained in the federal 
court to stay proceedings in the state court 
where such was the sole purpose of the 
equitable action. 


Simultaneous Federal and State Suits 


A suit by a single insurer on a policy of in- 
surance for federal declaratory judgment, 
where no equitable issues are involved, 
would not preclude an insured from bring- 
ing an action in the ‘state court and the two 
suits could proceed'at the same time, and 
whichever suit was first tried and a judg- 
ment rendered that would end the matter, 
and it could be pleaded as res judicata in 
the other suit. While this is not likely to 
happen in the case of a fire insurance policy, 
it has happened in other types of suits, and 
the Supreme Court has held that even 
though the federal suit is first brought, the 
federal court has no authority to enjoin an 
action later brought in the state court, Kline 
v. Burke Construction Co., supra. 


Multiplicity of Suits 


The question presented, however, is differ- 
ent from that involved where there is a 
single insurer in a case, where a number of 
insurers on the same risk file an action 
jointly in the federal court against the in- 
sured. They join together in such instances 
under the pro rata liability clause for deci- 
sion arising under that clause and other 
common questions to be determined. They 
do this to avoid a multiplicity of suits, for 
a determination of common questions of 
liability, and for an accounting if they are 
held liable. Before the enactment of the 
Federal Declaratory Judgment Act such an 
action was brought by fire insurers by a bill 
in equity, and the court sustained their right 
to do so and enjoined the defendant from 
proceeding in separate actiors against each 
of the insurers in the state court, Alliance 
Insurance Company, et al. v. Jamerson, supra; 
Jamerson v. Alliance Insurance Company, 
et al., supra. In American Central Insurance 
Co., et al. v. Harmon Knitting Mills, and in 
Milwaukee Mechanics Insurance Co., et al. v. 
Ciaccio, supra, the court upheld the right of 
the insured to bring such an action in the 
federal court, but in these last two cases the 
matter of an injunction was not involved. 


These cases, as heretofore pointed out, were 
actions in equity, and apparently brought 
before the enactment of the federal de- 
claratory judgment law. If they had been 
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INSURANCE 


brought after that enactment, they could 
have been brought under that law. Under 
the new Federal Rules of Civil Procedure, 
there is now but one form of action in the 
federal district courts; but that does not ma- 
terially affect what we are discussing. While 
there is but one form of action, the nature 
of the particular action may be that for a 
declaration of rights and for equitable relief 
upon equitable issues, or it may have simply 
the aspects of what was formerly a suit at law. 


Injunction Against Pending Suits 


In Pacific Fire Insurance Co., et al., v. C. C. 
Anderson, supra, where the several fire in- 
surers brought a declaratory action jointly 
in the federal district court, and sought an 
injunction against the insured proceeding in 
a case pending against one of the insurers 
in the state court, the court granted the 
injunction in considering Sections 265 and 
262 of the Judicial Code together in the light 
of previous decisions of the Supreme Court. 
However, in Firemen’s Fund Insurance Co. 
et al. v. Crandall Horse Co., supra, the court 
held that under the decision in Toucey v. 
New York Life Insurance Company, supra, it 
had no authority to grant the injunction. It 
sought to distinguish the case before it from 
Jamerson v. Alliance Insurance Company et al., 
supra, on the ground that the latter case 
was one brought by a bill in equity. Con- 
ceivably, the equitable basis for the Crandall 
suit was not sufficiently set up in the de- 
claratory judgment action. In Woodmen of 
the World v. O’Neill, et al., 266 U. S. 292, 69 
L. Ed. 293, the Supreme Court held that 
the federal district court did have authority 
in a suit in equity to restrain the prosecu- 
tion by the defendants of numerous un- 
founded suits pending in the state court. 
The Supreme Court also in Di Giovanni v. 
Camden Fire Insurance Association, while not 
expressly discussing the matter, seems to 
hold inferentially that if there is no adequate 
remedy at law, the court has the authority 
to enjoin the bringing of suits at law in the 
state court, although in that case it held that 
a sufficient showing neither of jurisdiction 
nor of lack of adequate remedy at law, was 
made out. 


Enjoining Suits In Rem 


One reason given by the Supreme Court in 
the Toucey case for upholding the right of 
the district court in actions in rem to enjoin 
a suit in rem in the state court was that 
courts of equity had such power before the 
enactment of Section 265 of the Judicial 


Code. Likewise, it may be said that where 
there is no adequate remedy at law, courts 
of equity have always had the inherent 
power to restrain an action at law. 
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Plea in Abatement 


(4) If the federal court should now hold in 
the light of the Toucey case that it has no 
authority to grant an injunction where the 
insurers bring a joint action, then there is 
conceivably another method by which they 
may protect themselves against the insured 
proceeding in state court actions instituted 
after the bringing of the federal suit; and 
that is, by a plea of abatement in the state 
court actions. One would have to examine 
the law of the particular state to see whether 
or not such a plea would be sustained. The 
only case pertinent on it in Kentucky has 
held that such a plea is good, namely, that 
where the federal court action is first 
brought, the insured as plaintiff in the state 
court action, will have his case abated until 
the determination of the federal court action. 
This rule in Kentucky is not based merely 
upon comity, but upon a provision of the 
Civil Code of Practice which provides as a 
ground for a special demurrer: another ac- 
tion pending “in this State, between the same 
parties, for the same cause.” In Wilson v. 
Milliken, 103 Ky. 165, 44 S. W. 660, the court 
held that an action pending in a federal 
court in Kentucky was another action pend- 
ing within the state. 


Conclusion 


While the foregoing discussion shows that 
there are numerous questions that may be 
raised as to the Federal Declaratory Judg- 
ment Act, and some of them are not yet 
conclusively decided by the Supreme Court, 
and while it may not be as beneficial to fire 
insurers as at first thought, still it may in 
some instances be used quite effectively, as 
against being sued separately by an insured 
in a state court. 


It is generally believed that jurors are in- 
clined to be prejudiced against insurers and 
it is generally supposed that, outside of the 
larger metropolitan areas, jurors in a fed- 
eral court are likely to be less prejudiced 
than those in a state court. Furthermore, 
it takes a unanimous vote of the jurors in a 
federal court to render a verdict, whereas 
in some state jurisdictions a verdict may be 
rendered by nine or more jurors. 


The new Federal Rules of Civil Procedure, 
by their provisions for pre-trial orders, can 
be quite beneficial in saving time and expense 
and in simplifying the issues to be tried and 
the evidence to be introduced. Whether a 
case should be brought in or removed to 
the federal court is not generally a matter 
to be determined by local considerations and 
conditions. 


Quite naturally the fire insurer does not 
wish to encourage claims that would not 





1943 


RECOVERY FOR FIRE LOSSES 
(113) 





otherwise be made or pushed, or invite liti- 
gation that would not otherwise occur. 
Where an insured has given notice of a loss 
and filed proof of loss, it is generally a for- 
lorn hope that he will not pursue his claim, 
in the absence of a written commitment by 
him to the contrary. In this connection, it 
should be kept in mind that a declaratory 
judgment action cannot be brought until 
there is an actual controversy. Certainly 
the making of a claim by the insured, fol- 
lowed with a denial of liability by the in- 
surer, makes an actual controversy. 


Although there is nothing legally erroneous 
in a court or courts rendering separate judg- 
ments in separate actions against insurers 
on the same risk based upon the same is- 
sues, even though the judgment in one or 
more of the cases be for the insured, and in 
one or more of the cases for the insurer, or 
the insured recovers more proportionately in 
one case than he does in another, still such 
varying results strike one as grossly in- 
equitable. Aside from everything else such 
insurers should fare alike and likewise the 
insured should fare the same against each 
of his insurers, where the issues are the 
same, 


RECOVERY FOR FIRE LOSSES— 
PROPERTY VALUATION 
(Concluded from page 87) 


figures were not so grossly exaggerated as 
to constitute fraud, and the master was 
justified in exonerating him from tne charge 
of fraud. 


One item of personal property, relatively 
unimportant in comparison with the total 
loss, was duplicated in the proof of claim. 
However, the duplication was eliminated 
upon discovery, and Berger was at all times 
cooperative in giving the insurers the infor- 
mation requested by them. The master 
justifiably absolved him from fraud. 


Valuation of Building 


There was, of course, a diversity of values 
placed upon the buildine by the insurers’ 
witnesses and the plaintiff. Each policy 
insured the plaintiff 


to the extent of the actual cash value (ascer- 
tained with proper deductions for depreciation) 
of the property at the time of loss or damage, 
but not exceeding the amount which it would 
cost to repair or replace the same with material 
of like kind and quality within a reasonable 
time after such loss or damage. 


Michigan law must determine “actual cash 
value.” 


































































































































































































































































































































































































































































An experienced lawyer and an experienced 
appraiser from Michigan testified that the 
Michigan courts had not fixed a hard and 
fast rule as to what constitutes “actual cash 
value”; that a plaintiff was entitled to re- 
cover such an amount as would restore him 
to the same property status he occupied be- 
fore the property was burned; and that the 
“actual cash value” was the sound value of 
the property, determined by considering 
market value, economic value, reproduction 
cost, the condition of the building, deprecia- 
tion, including obsolescence, and any other 
factors affecting the value. The appellate 
court concluded 

that each of the witnesses for defendants had in 
mind the reproduction cost less depreciation as 
the prime and controlling factor in determining 
actual cash value. Plaintiff's replacement cost, 
as stated in the proof of loss and testified to by 
the witnesses, is based upon contractors’ bids in 
the regular course of business and in competi- 
tion with each other, when it was expected that 
the hotel would be rebuilt, plus certain perma- 
nent fittings and appliances and construction 
expense, such as architect's fees, insurance and 
bond. * * * As is usually the case where opinions 
become evidence and experts are called, * * * 
there is a wide divergence in the testimony. 
Generally, somewhere in between is the truth. 
In this cause the testimony as to a proper archi- 
tect’s fee ranged from 2% per cent to 5 per cent; 
the depreciation to be deducted, from 16 to 414 
per cent; the replacement value before deprecti- 
ation, from $383,645.24 to $249,270; and replace- 
ment cost after depreciation, from $345,280.81 
to $210,000. 


The master’s valuation of the building at 
$290,000 was held to be within the range of 
the testimony and this figure was not mani- 
festly against the weight of the evidence. 
The reviewing court, therefore, did not dis- 
turb it. 


Master's Fees and Costs 


The insurance companys’ objection to the 
taxing of the master’s fees was held to be 
proper. They were given no opportunity to 
examine him, and there was no itemizing of 
the charges. The insurers should have been 
allowed to examine the master as to his fees, 
and his charges should have been itemized, 
in order to determine whether or not there 
had been an overcharge. 


In all other respects the decree of the Su- 
perior Court was affirmed. The costs on the 
anneal were assessed one-fourth against the 
plaintiff and three-fourths against the defend- 
ants, each defendant being taxed “with the 
same proportion of the costs taxed against 
the defendants that the insurance carried by 
each defendant bears to the insurance car- 
ried by all.” 


THE INSURANCE LAW JOURNAL 


Interest Recoverable by Insured 


The plaintiff was allowed interest from 
February 12, 1940. Proof of loss was sent 
to the defendants on January 10, 1940, and 
the policies provided for payment of the 
claim within 30 days after proof of loss. 
The Illinois law provides: 

Creditors shall be allowed to receive (interest) 
at the rate of five (5) per centum for all moneys 
after they become due on any bond, bill, prom- 
issory note, or other instrument in writing * * *, 


The court observed that this provision in 
the statutes, with the exception of a change 
in the interest rate, had been in force since 
1845, and that as early as 1857 the Illinois 
Supreme Court had held that interest was 
recoverable on fire insurance policies. 


EFFECTS OF, AND PROBLEMS ARISING 
FROM, FINANCIAL RESPONSIBILITY 
LAWS 

(Concluded from page 75) 


part of the insurer for negligence of the in- 
sured, 


On the other hand, in the case of Rasinski 
v. Metropolitan Casualty Ins. Co. of America, 
117 N. J. L. 490, 189 Atl. 373 (1937), the 
usual “cooperation clause” was invoked by 
the insurance company and the court held 
that the insurer was entitled to rely on a 
breach of that provision of the policy as a 
defense, despite the addition of a rider to its 
policy that it was issued subject to the pro- 
visions of the financial responsibility act. 
In the case of United States Casualty Com- 
pany v. Timmerman, 118 N. J. Eq. 563, 180 
Atl. 629 (1935), another New Jersey case, 
the question arose whether a policy issued 
in the absence of any demand by the Com- 
missioner of Insurance and without any 
certificate being furnished, created absolute 
liability under the responsibility law. The 
court held that it did so. 


Further Constitutional Questions 


The validity of such laws to deprive a man 
of his right to earn a livelihood by use of 
his automobile has been challenged and it 
has been held that the courts cannot deviate 
from the provisions of the statutes even in 
such cases. Halvorson v. Elsberg, 202 Minn. 
232, 277 N. W. 535 (1938). 


The omnibus coverage statute written into 
the insurance laws of many states, is gener- 
ally read into the financial responsibility 
laws by the courts. 
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The question of interference with, and im- 
proper regulation of interstate commerce was 
raised in connection with a Massachusetts 
common carrier operating in New Hamp- 
shire in interstate commerce and carrying 
insurance in a New Hampshire company, 
which secured payment of judgments against 
the carrier for damage done outside Massa- 
chusetts. It was held that the provisions of 
the financial responsibility act could not be 
applied to suspend the New Hampshire 
registrations of the carrier’s motor vehicles 
because of the alleged inadequacy of lia- 
bility insurance with a Massachusetts in- 
surer covering injury or damage occurring 
in Massachusetts. Such an application of the 
Act, the court determined, would constitute 
an improper regulation of interstate com- 
merce after this field had already been 
preempted by Congress. University Overland 
Express, Inc. v. Griffin, 89 N. H. 395, 200 
Atl. 390 (1938). 


Conclusions 


Like all new and untried legislation, the 
more vexing problems are being eliminated 
by trial and error and judicial aid. No doubt 
another decade of experience will serve to 
determine definitely the real value of laws 
of this kind, so we should not be too hasty 
in passing final judgment until the test of 
time has furnished reliable working data. 
In this field, closely related as it is to auto- 
mobile insurance, the final verdict should not 
come before the end of twenty-five to thirty 
years of experience, coupled with changes, 
modifications and adaptations made neces- 
sary by a changing society. 


In summary, however, it may safely be said 
that financial responsibility laws, as safety 
measures to eliminate or segregate unsafe 
drivers and thereby prevent or diminish ac- 
cidents, have little or no bearing on the sub- 
ject. The effect they have upon “the bad 
driver” and the decrease of accidents is 
purely incidental. 


It may further be stated that these laws 
have increased the proportion of insured 
cars, certainly after immediate passage of 
such laws, and that they have probably re- 
sulted in maintaining a slightly higher per- 
centage of insured cars. In this connection, 
they have no doubt resulted in insuring a 
larger percentage of bad drivers. 


If the mandatory insurance provisions of 
the statutes of most states applicable to pub- 
lic carriers of passengers and freight be 
credited to responsibility laws, then they 
may be said to have increased the volume of 
insurance substantially. 


To the extent that insurance has increased, 
the payment of more claims arising from au- 
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tomobile accidents has been procured. The 
effect, however, on the total of claims in- 
volved before and after enactment of re- 
sponsibility laws, is apparently negligible. 


On the whole, it is very doubtful if cars are 
operated on the highways with arty greater 
degree of safety because of the enactment 
of any financial responsibility law in exist- 
ence. Certainly, no statistics have ever been 
produced showing that a driver is more 
careful because he carries insurance than is 
the owner who is uninsured. On the whole, 
these laws are more commendable for what 
they seek to attain than for what they have 
accomplished, and since their objectives are 
all ideals devoutly to be wished it would 
be well to encourage legislation of this kind 
rather than to condemn it for lack of imme- 
diate success. 


LIABILITY OF SUBCONTRACTOR’S 
SURETY 


(Concluded from page 87) 


resulted in a head-on collision between ap- 
proaching vehicles and personal injuries to 
Anna Malben and Emma Redd, occupants 
of one of the cars. Actions were brought 
by the injured parties against the principal 
contractor and the subcontractor. The in- 
surers of both parties participated in the 
trial and settlement of the actions, all of 
them contributing to the amount paid out. 
This subrogation action was brought by the 
principal contractor’s liability insurers against 
the surety on the subcontractor’s bond to 
recover the amount they were forced to ex- 
pend in settling and defending the actions. 
United States Fidelity and Guaranty Company 
et al., appellants v. Thomlinson-Arkwright 
Company, Occidental Indemnity Company, re- 
spondent, Oregon Supreme Court, October 
13, 1943 [18 CCH AutomosiLe Cases 1186]. 


Construction of the Bond 


In construing the bond, the court stated: 
“The first question is whether the provisions 
of the bond on which the Occidental Com- 
pany was surety should be construed to pro- 
tect the Warren Company against the claims 
of third persons based on tort. We must 
first seek to ascertain the intention of the 
parties as expressed in the instrument itself, 
bearing in mind that the Occidental Com- 
pany was a compensated surety and that if 
the bond is susceptible of two constructions, 
the one which favors the insured must be 
adopted. * * * 


UBCONTRACTOR’S SURETY 


(115) 





Doctrine of Ejusdem Generis 


“As support for its contention that the bond 
does not extend indemnity as to claims of 
third persons based on tort, the defendant 
relies upon the rule that general words fol- 
lowing words of particular description are 
limited in meaning to the scope of the par- 
ticular words. The doctrine (ejusdem 
generis) is primarily a rule of statutory con- 
struction and ‘has been held especially ap- 
plicable to penal statutes.’ 59 C. J. pp. 981, 
982, §581. It has, of course, been applied 
with some qualifications to the construction 
of contracts. 17 C. J. S. p. 731, § 313. How- 


ever, when invoked to restrict the scope of 
language in a bond of a compensated surety 
the force of the rule is lessened by its im- 
pact with a rule of liberal construction not 
applicable to penal statutes. 

* 


“Counsel for defendant considers part two 
(concerning negligence) to be the general, 
and part one (concerning contract) to be 
the specific provisions of the bond. Yet, if 
we eliminate the contract portion and con- 
sider only the so-called general clause con- 
cerning negligence “in its unrestricted 
sense”, we would have destroyed the major 
coverage of the bond. Obviously, therefore, 
the undertaking to save from damages 
growing out of carelessness cannot be re- 
stricted by the rule of ejusdem generis. The 
so-called particular words concerning per- 
formance of the contract are not included in 
the so-called general words concerning tort. 


Non-Statutory Bond 


“The bond given by the subcontractor to 
the principal contractor was not a ‘statutory 
bond’, not being required by any law, but 
it appears that the language defining the 
undertaking to fully perform the contract 
closely follows the provisions of the Re- 
vised Code of Montana, 1935, Anno., 
§ 5668.41, as to the contents of bonds on 
public contracts, and specifically covers the 
entire field, insofar as the contract is con- 
cerned. However, the statutory provisions 
contain no reference to protection from 
torts, and when the bond employs language 
indemnifying against negligence, it enters 
a distinct field outside of statutory require- 


ments. 
* * * 


Tort Claims of Third Party Covered 


“The third part of the bond again returns 
to the matter of payment of wages, material, 
and the like, and further incorporates the 
contractual and statutory duties as to pub- 
lic contracts. The fourth portion of the 
bond fortifies our conclusion that the instru- 
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ment itself manifests an intent to indemnify 
against third party torts. The language is 
as follows: 

‘“* © * and shall also save and keep harmless 
the said obligee against any and all losses to it 
from any cause whatever, including patent, 
trademark and copyright infringements, in the 
manner of constructing said section of work, 
then this obligation shall be void or otherwise 
it shall remain in full force and effect.’’ (Italics 
by the court.) 


“Payment by the indemnitee of a judgment 
obtained by a third party under the circum- 
stances disclosed in this case would be a 
loss caused ‘in the manner of constructing 


said section of work.’ 
* * * 


“As we have observed, the bond given by 
the subcontractor followed in part the form 
required by statute from the Warren Com- 
pany, but there was certainly no want of 
authority on the part of the Warren Com- 
pany to demand of its subcontractor any 
bond it desired. * * * 


Limiting Bond to Highway Damage 


“Defendant argues that the clause concern- 
ing negligence should be restricted to some 
careless act ‘causing physical damage to the 
highway’, but if the highway was damaged 
negligently or otherwise there would have 
been a breach of the subcontract and of the 
provisions of the bond conditioned for the 
faithful performance thereof. If the only 
purpose was to indemnify against such dam- 
age the clause concerning negligence would 
have been unnecessary. 


“We are asked by the defendant to look 
outside the terms of the contract and con- 
sider whether the parties intended that third 
party torts should be covered by the bond. 
It is argued that the Warren Company ex- 
clusively relied upon liability insurance for 
protection from torts and therefore that the 
bond of the defendant company should be 
construed as merely providing protection 
against the failure of the Thomlinson Com- 
pany to render full performance of its sub- 
contract. The policies of liability insurance 
executed by the plaintiffs were issued before 
the execution of the subcontract between 
the Warren Company and the Thomlinson 
Company and indemnify against tort lia- 
bility in connection with the whole field of 
the principal contract between the Warren 
Company and the State of Montana. It was 
not limited to the field covered by the sub- 
contract. There was no evidence which 
would warrant us in finding, contrary to the 
apparent tenor of the bond, that the Warren 
Company relied exclusively upon the lia- 
bility policies and not at all upon the bond 
for indemnity against tort liability. 
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Necessity that Contractor Be 
Named as Insured 


“Again, the defendant relies upon the fol- 
lowing provisions of the contract between 
the Warren Company and the Thomlinson 
Company. It was therein provided that the 
Thomlinson Company shall 

“* * * at its own expense carry public liability 
insurance for the account of itself and its prin- 
cipal. 

“The defendant construes this to mean that 
the Thomlinson Company was to pay for 
public liability insurance in which both the 
Warren Company and the Thomlinson 
Company should be named as the assured. 
It would then follow, argues the defendant, 
that the Warren Company, being expressly 
insured against liability on account of torts 
by the subcontractor, should be presumed 
to have relied exclusively upon such insur- 
ance. It is argued that the Thomlinson 
Company was guilty of a breach of contract 
in that it secured a liability policy from the 
defendant Occidental Company which failed 
to name the Warren Company as one of the 
insured. It is suggested that the Warren 
Company nevertheless manifested an intent 
to rely upon the promised liability policy. 
We think that the quoted provision from the 
contract has been misconstrued by the de- 
fendant. It was not agreed that the Thom- 
linson Company should carry public liability 
naming both the contractor and the sub- 
contractor as beneficiaries but only that the 
subcontractor should carry public liability 
‘for the account of’ itself and the principal. 
This the Thomlinson Company did, and 
thereby it increased its financial ability to 
answer to the Warren Company if the War- 
ren Company should become liable by rea- 
son of a third party tort committed by the 
Thomlinson Company. We conclude that 
there are no extraneous circumstances which 
could move us to construe the bond of the 
defendant company less broadly than its 
terms imply. 


Control by Contractor 


“The defendant contends that the provisions 
of the subcontract which required the 
Thomlinson Company to do the work 
strictly in accordance with the provisions 
of the principal contract and to the satisfac- 
tion of the engineer of the State Highway 
Commission transformed the engineer into 
an agent of the Warren Company and 
transformed the Thomlinson Company from 
an independent subcontractor into an agent 
of the principal contractor. It therefore 
contends that, because of the right of the 
Warren Company through its engineer to 
control the details of the work on the sub- 
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contract, the negligence of the Thomlinson 
Company in injuring Anna Malben and 
Emma Redd became the negligence of the 
Warren Company under the rule of re- 
Spondeat superior. This contention is with- 
out merit. The highway engineer was the 
agent of the state, having supervision over 
both the general contractor and the subcon- 
tractor. The provisions of the subcontract 
that the work be done subject to his ap- 
proval did not transform the state highway 
engineer into a representative of the prin- 
cipal contractor. It simply gave him the 
usual right of supervision over both con- 
tractors. The theory of the defendant is 
inconsistent with the stipulation of the par- 
ties, which provided in part as follows: 
“The subcontractor then undertook to perform 
the work sublet to it and from that time on no 
officer or employee of the general contractor 
was actively engaged in that portion of the 
project though a resident engineer of the State 
of Montana was on this job from then on and 
the work was carried on under his direct super- 
vision and control. 


The foregoing contention is mentioned be- 
cause it was urged upon us at considerable 
length, but for reasons which will be made 
clear we consider it immaterial whether the 
Thomlinson Company was an independent 
contractor or an agent of the Warren Com- 
pany. Under the facts of this case and upon 
the weight of authority, the Warren Com- 
pany would be entitled to indemnity from 
the Thomlinson Company even if the neg- 
ligence of the Thomlinson Company were, 
in the Malben case, imputed to the Warren 
Company under the doctrine of respondeat 
superior. 


Bond as Protecting Contractor 


“The defendant asserts that there is a well 
established rule of construction that a con- 
tract of indemnity should not be construed 
to indemnify against the negligence of the 
indemnitee unless it is so expressed in un- 
equivocal terms, citing in support of 12 A. L. R. 
1409, Southern Bell Telephone & Telegraph 
Co. v. Mayor and Board of Aldermen, 74 Fed. 
(2d) 983, and St. Louis S. W. R. Company 
v. Arnold, 32 Tex. Civ. App. 272, 74 S. W. 
819. Relying on this rule, the defendant 
claims that 

“‘There is no clear unequivocal language in the 
bond indemnifying the Warren Company against 
loss sustained through its own concurring negli- 
gence. 


It is therefore argued that the Warren Com- 
pany could have no cause of action upon the 
bond. At this point a distinction must be 
made. If an indemnitee negligently causes 
injury to a third party and thereby suffers 
liability and loss by reason of its own sole 
negligence, it is properly held that he cannot 
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have indemnity in an action on a bond 
against the indemnitor, unless it is clearly 
made manifest in the bond that it was in- 
tended to cover the indemnitee against his 
own negligent acts. The Southern Bell Tele- 
graph Co. case, supra, was of this type. 
There was a contract between a city and the 
telephone company whereby the city was 
authorized to use the company’s poles and 
had agreed to indemnify and save the com- 
pany harmless from all damages that might 
arise by reason of or in connection with the 
operation by the city of its wires on the 
poles of the company. A workman climbed 
the pole, which fell down, causing him in- 
jury. It was held that the telephone com- 
pany was guilty of negligence which caused 
the injury to the workman and that the in- 
jury was not contributed to by any negli- 
gence chargeable against the city. The 
telephone company paid the injured work- 
man and sought contribution from the city 
under the indemnity contract. It was held 
that the contract should not be construed to 
indemnify the company against loss caused 
by its own sole negligence, there being no 
words clearly manifesting such intent. The 
principle contended for by the defendant 
was, no doubt, properly applied in that case. 


Concurring Negligence 


“A second situation arises when a third 
party is injured by the concurrent negligence 
of two defendants. When the negligence of 
both is equal in degree, there is no right of 
contribution between the defendants, and a 
fortiori there would be no right of indemnity 
one against the other. In such a case also 
it may be that one tortfeasor could not re- 
cover against the other upon a bond of in- 
demnity unless the intent to cover that 
situation was clearly made manifest. St. 
Louis S. W. R. Company v. Arnold, supra. 


Sole Liability of Subcontractor 


“Where, however, two have been held liable 
to a third person for negligence, but as 
between themselves one of them is entitled 
to indemnity from the other, an entirely 
different situation arises. The case at bar 
is of that kind. Here the Warren Company 
seeks indemnity for the negligence, not of 
itself, but of the subcontractor. It is 
argued that by the judgment in the Malben 
case, it was conclusively determined that the 
Warren Company was a joint tortfeasor 
guilty of concurrent negligence. It is clear 
that the fact of the judgment in the Malben 
case and of the settlement in the Redd case 
established that both defendants therein 
owed money to the injured parties, but the 
judgment did not, as between themselves, 
determine which of the defendants was neg- 
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ligent or whether either of them was entitled 
to indemnity from the other. 

“The rendition of a judgment in an action does 
not conclude parties to an action who are not 
adversaries under the pleadings as to their 
rights inter se upon matters which they did not 
litigate, or have an opportunity to litigate, be- 
tween themselves.’’ Restatement on Judgments, 
Pp. 384, § 82. 

‘The general rule is that parties to a judgment 
are not bound by it in subsequent controversies 
between each other, where they are not adver- 
saries in the action in which the judgment is 
rendered, This is true whether the judgment is 
rendered in favor of the plaintiff, or determines 
the issues in favor of the defendants. The rule 
applies to a fact which might have been, but 
was not, litigated in the original action. The 
theory of the many decisions supporting the 
general rule is that the judgment merely ad- 
judicates the rights of the plaintiff as against 
each defendant, and leaves unadjudicated the 
rights of the defendants as among themselves.” 
30 Am. Jur, (Judgments) p. 966, § 233. 

* * * 


“The two defendants in the Malben case 
were not adversaries. The complaint raised 
no issue as to the respective duties of the 
defendants inter se, nor was that question 
raised by any pleading between the defend- 
ants. On the contrary, the stipulation of the 
parties establishes that the plaintiff's allega- 
tions of negligence were controverted by 
both defendants. It follows that the Warren 
Company and the subcontractor were free 
to litigate the question of their rights be- 
tween themselves, notwithstanding the Mal- 
ben judgment. 


“Turning to the stipulated facts in the case 
at bar, we find that after the execution of 
the contract, 

“* * * no officer or employee of the general 


contractor was actively engaged in that portion 
of the project * * *.” 


Primary Liability for Active Negligence 


“Since the negligent injury of Malben and 
Redd was occasioned by the manner in which 
the work was done by the subcontractor, 
the principal contractor not participating 
therein, and since the subcontractor had 
obligated itself to save the principal con- 
tractor from any damages growing out of 
the carelessness of the subcontractor and to 
save and keep the principal contractor harm- 
less against any and all losses to it from 
any cause whatever in the nanner of con- 
structing said section of work, it necessarily 
follows that as between the contractor and 
the subcontractor the latter was primarily 
liable on account of its own active negli- 
gence, and the principal contractor was 
liable to Malben and Redd only because of a 
non- -delegable duty which the law imposed 
upon it. The Warren Company was held 
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liable to Malben and Redd because the sub- 
contractor had failed in its agreement to 
perform the duties which it had assumed 
and which, if performed, would have dis- 
charged the Warren Company’s duty to the 
public. If the principal contractor there- 
after sought indemnity against the subcon- 
tractor, it would not be asking to be 
indemnified against its own negligence, but 
only against the negligence of the subcon- 
tractor. It follows that Southern Bell Tele- 
phone & Telegraph Co. v. Mayor and Board 
of Aldermen, supra and St. Louis & S. W. 
Railway Co. v. Arnold, supra, cited by the 
defendant, have no application. Concerning 
the right of the principal contractor to in- 
demnity from the subcontractor under these 
conditions, there can be no question. 


Restatement on Restitution 


“A person who, in whole or in part, has dis- 
charged a duty which is owed by him but 
which as between himself and another 
should have been discharged by the other, 
is entitled to indemnity from the other, un- 
less the payor is barred by the wrongful 
nature of his conduct.” Restatement on 
Restitution, p. 331, § 76. 


“A person who, without personal fault, has 
become subject to tort liability for the un- 
authorized and wrongful conduct of another, 
is entitled to indemnity from the other for 
expenditures properly made in the discharge 
of such liability. 


“A employs B as an independent contractor 
to dig a deep trench on A’s land adjacent 
to the highway. B negligently fails to take 
the precautions specified by A to protect 
travelers and C, a traveler, is injured by 
falling into the trench. C obtains a judg- 
ment against A and B. A pays the judg- 
ment. He is entitled to indemnity from B.” 
Restatement on Restitution, p. 418, § 96, and 


Illustration One thereunder. 
* * * 


“It follows that if the Warren Company had 
paid the damages which were caused by the 
primary negligence of the Thomlinson Com- 
pany, the latter company would have a duty 
to indemnify the former, and it is imma- 
terial whether the relation between them 
was that of master and servant or con- 
tractor and subcontractor. Under the plain 
terms of the bond the Occidental Company 
assumed the same obligation to the Warren 
Company as did the Thomlinson Company 
in this respect, and it, too, incurred a duty 
to indemnify. 


Comparative Equities of the Companies 


“We find that the equities of the plaintiff 
surety companies are clear and are superior 
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to those of the defendant Occidental Com- 
pany. It is true that both the plaintiffs and 
the defendant are compensated sureties, but 
the defendant surety company directly obli- 
gated itself to protect the Warren Company 
from loss by reason of the negligence of the 
subcontractor. Had it done so no obligation 
of the plaintiffs would have arisen. The 
defendant surety company was undoubtedly 
paid on the basis of the amount of risk 
assumed in connection with the performance 
of the subcontract, and we have held that 
the liability to Malben and Redd was one 
of the risks which they assumed. The lia- 
bility policies issued by the plaintiffs in favor 
of the Warren Company were delivered a 
few days prior to the execution of the sub- 
contract, but the policies, which are set forth 
in the abstract of record, disclose that it 
was contemplated that portions of the prin- 
cipal road contract would be let to sub- 
contractors. The premium was based upon 
the amount of the total remuneration of 
all the employes of the Warren Company 
during the period of the policy. The result 
was that the plaintiff sureties received a low 
premium as payment for the risk which they 
assumed by reason of the fact that much of 
the work was done under the subcontract 
by persons not employees of the Warren 
Company. The remuneration of the em- 
ployees of the subcontractor was not in- 
cluded in calculating the premium to be 
received by the plaintiff surety companies. 
Under these circumstances it would be in- 
equitable to require the plaintiffs to bear 
the ultimate loss occasioned by the wrongful 
failure of the defendant surety company 
to protect the Warren Company in accord- 


ance with the terms of its bond. 
* * * 


Concurring Negligence 


“As a final mney of its position, the de- 


fendant contends that in carrying out the 
directions of the state’s engineer, the 
Thomlinson Company “necessarily” com- 
mitted acts of negligence against Redd and 
Malben and that the state’s engineer was 
the agent of the Warren Company. Thus, 
the defendant concludes that the Warren 
Company was guilty of active concurrent 
negligence, and the plaintiffs’ equities would 
not be superior to the defendant’s. If their 
premises should be granted there would be 
much to be said for their conclusion. How- 
ever, we find no support in the pleadings 
or stipulation for the proposition that the 
subcontractor was required by the engineer 
to injure Malben and Redd, and we have 
already rejected the contention that the 
engineer was the agent of the Warren 
Company. 
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Subrogation Rights of Subcontractor’s 
Surety 


“Defendant contends that the Occidental 
Company itself has rights of subrogation, 
but, as we have seen, if we place the Occi- 
dental Company in the shoes of the Thom- 
linson Company and the plaintiffs in the 
shoes of the Warren Company, we find the 
plaintiffs entitled to indemnity from the de- 
fendant. Furthermore, the Occidental Com- 
pany, in addition to assuming the obligations 
set forth in the bond, also, for a stipulated 
premium, issued to the Thomlinson Com- 
pany a liability policy whereby it became 
obligated as between itself and its insured 
to protect the insured from loss on account 
of tort liability to third persons. When, 
therefore, the defendant indemnifies the 
plaintiffs for payments which the plaintiffs 
made on account of the tort of the Thomlin- 
son Company, it will be doing only what it 
has been paid to do.” 


INSURANCE UNDER THE FEDERAL 
INCOME TAX 


(Concluded from page 82) 


inconsiderable task of computing this inter- 
est and reporting it to the taxpayers. For 
all practical purposes it would probably be 
sufficient to make no report of any deduc- 
tion in cases where the expenses exceed the 
interest, and start reporting only when the 
accumulated interest begins to exceed ac- 
cumulated expenses. 


Such reporting would thus be automatically 
eliminated with respect to most industrial 
policies, and during the first few years of 
most ordinary policies the necessity for re- 
porting would be obviated. The amounts of 
interest to be reported subsequently would 
be more substantial, and annual reporting 
would be relatively less burdensome. 

If even this procedure entailed too great 
a clerical burden on the companies, the work 


might possibly be reduced still further by 


requiring the amount of accumulated inter- 
est to be reported in a single lump sum 
at the time of realization on the policy 
through loan, surrender, maturity, or death. 
Such a solution might not be too bad as a 
stopgap measure. 

Annuitants should be required to include 
in their income only the interest earned as 
reported to them by the insurance com- 
panies, calculated according to an approved 


modern mortality table and a specified rate 
of interest. 
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Philanthropic annuities (and life estates 
and reversions under the estate and gift 
taxes) should be valued according to modern 
mortality tables, both for determining the 
amount to be deducted as a charitable con- 
tribution and, if the suggestion above is 
adopted, for determining the amount of the 
annuity to be taxed. 


Income Tax on Insurance Companies 


If the corporation income tax is continued 
in its present form, the unearned premium 
reserves of stock casualty and fire insurance 
companies should be computed on a net 
premium basis and for the business of each 
month separately. The transition between 
the old and new methods of computing the 
reserve may be spread over five years, usin 
at the end of the first year a reserve oul 
to 20 per cent of the reserve on the new 
basis and 80 per cent of the reserve on the 
old, and so on. 


If the present form of corporation income 
tax is continued, an attempt should be made 
to tax stock life insurance companies on 
their income from all sources, even though 
doing so might mean accepting a highly 
artificial valuation of their reserves and set- 
ting up a seeming discrimination in favor 
of mutual companies, At least in the long 
run errors in evaluating the reserve liability 
will tend to cancel out. 


THE DUTY OF AN INSURER TO ACT 
PROMPTLY ON APPLICATION 


(Concluded from page 83) 


theories met with little success. Many lower 


courts, basing their decisions upon the 
weight of equities and not upon the sound 
principles of law, held the insurance com- 
panies liable to said applicants. But on 
appeal, these decisions would be definitely 
overruled. The rules on this view are set out 
by Prof. Vance in his book con Insurance, 
as follows: 


The mere delay of the insurer, however unrea- 
sonable, in acting upon an application for in- 
surance, raises no implication of its acceptance. 
Nor does such delay estop the insurer from 
denying the existence of the contract. This rule 
is sound in principle, as the application is a 
mere offer which requires some overt act of 
acceptance by the insurer to change it into a 


contract. It is also supported by the great 
weight of authority. 


It is important to notice, at this stage in 
the history, the marked tendency of the 
courts in desiring to allow recovery. This 


tendency may be shown by the fact that 
many courts of original jurisdiction so held, 
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and also by the fact that the justices of the 
upper courts, although denying recovery, 
suggest that the insurance company might 
be liable in some other form of action. 


A New Approach 


Finally, one plaintiff adopted a new course. 
In 1897, in the case of Carter v. Manhattan 
Life Insurance Company, 11 Hawaiian Reports 
69, the plaintiff brought an action in tort 
against the company and obtained a verdict. 
This judgment was affirmed upon appeal. 
The court held that the agent of the de- 
fendant was under a non-contractual duty to 
forward the application promptly, and that 
for his breach of duty the company was 
liable. This decision excited very little 
comment, probably due to the fact that a 
report of the case did not reach the bar of 
the United States, generally. For the next 
fifteen years, the unsuccessful applicants 
continued bringing their actions in contract 
and were continuously defeated. Then when 
a suit was brought in tort, this case was 
neither argued by counsel nor cited by the 
court. 


Genesis of New Doctrine 


The case that really marks the beginning of 
the doctrine that an insurance company is 
liable in tort for the carelessness of its 
agents in forwarding the application is that 
of Boyer v. State Farmers Mutual Hail In- 
surance Company, 121 Pac. 329 (1912). Here 
an agent held the plaintiff’s application for 
hail insurance three days before he for- 
warded it, with the result that when the 
plaintiff's crops were destroyed, no policy 
had been issued. The trial court found for 
the plaintiff and this was affirmed upon ap- 
peal by Judge Burch. The opinion in this 
case made little effort to explain the novel 
doctrine. It states: 

There was sufficient danger to the plaintiff to 
be apprehended from delay in closing the trans- 
action that a reasonably prudent business man, 
guided by the considerations which ordinarily 


regulate conduct, would have acted with dili- 
gence. 


This opinion in no way reveals the reasons 
for its holding and therefore in and of 
itself is not a holding on which one may 
confidently rely. 


Leading Case 


Perhaps the greatest milestone in the his- 
tory of this problem, and the case which 
is in accord with the weight of authority 
at the present time is Duffie v. Bankers’ Life 


Association, 139 N. W. 1087. The opinion 
in this case by Judge Ladd of the Supreme 
Court of Iowa was much more thoroughly 


reasoned and more conclusive than that 
rendered in the Boyer case, supra. 
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In this case the evidence clearly established 
that the applicant was in sound health and 
otherwise an acceptable risk. He had paid 
the first premium and done all other things 
required of him before issuance of the 
policy. The application, however, was neg- 
ligently mislaid by the insurer’s agent and 
not sent forward until the accidental death 
of the applicant some thirty days after the 
date of the application. 


An action in tort was brought by the ap- 
plicant’s widow, suing as beneficiary desig- 
nated in the application, and alleging that by 
the negligence of the insurer she had been 
deprived of the insurance policy that would 
otherwise have been issued in due course. 
As administratrix she also filed a petition 
of intervention. The lower court directed a 
verdict for the defendant in both proceed- 
ings. In the Supreme Court, the judgment 
entered was affirmed as to plaintiff's action 
as beneficiary, but reversed as to her peti- 
tion as administratrix. 


Discussion of Decision 


Examination of the opinion of Judge Ladd 
clearly shows that the court adopted the 
view that the company was under a duty to 
act promptly because it held a franchise 
from the state. 


This argument is somewhat rebutted by the 
fact that many other classes of corpora- 
tions are chartered, but it does not follow 
that the same duty rests upon them. But 
then this latter argument may also be re- 
futed by pointing out the peculiar structure 
and organization of an insurance company, 
in comparison with these other corporations. 
Since the Duffie case, supra, there have been 
other decisions in many other states criti- 
cising the holding for various reasons, but 
in the final outcome the courts find them- 
selves in accord. Therefore, it can be said 
that the majority of the states are in accord 
with the Duffie case. 


Latest Pennsylvania Case in Point 


In 1940, a case presenting the same prob- 
lem arose in Pennsylvania, and recovery 
was denied. This was the case of Zaye, 
Admr. v. John Hancock Mutual Life Insur- 
ance Company of Boston [3 CCH Lire Cases 
913] 13 A. (2d) 34. 

The facts of this case are as follows: The 
applicant applied for a 20 payment life insur- 


ance policy of $12,000 with a double in- 
demnity provision, on June 25, 1931, and 


paid $4.00 on the first premium. Due to this 
application, the applicant did not attempt to 
take out a policy with any other company. 
The defendant company, for no apparent 
reason, failed either to accept or to reject 
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the policy by August 25, 1931, the date on 
which the applicant was accidentally killed, 
and did not thereafter offer to return his 
four dollar deposit. The applicant’s ad- 
ministrator then sued in trespass, alleging 
that by reason of the negligence of the de- 
fendant company in failing to advise the 
applicant within a reasonable time that a 
policy would or would not be issued, he 
was deprived of life insurance protection 
which he otherwise would have had. 


The lower court held for the defendant and 
upon appeal, this decision was affirmed. The 
opinion, rendered by Mr. Justice Patterson, 
was to the effect that: 

The neglect or unreasonable delay of an insur- 
ance company in acting upon an application for 
insurance is not tortious, and a trespass action 
cannot be based upon it because the law places 
no affirmative duty on an insurance company to 
act upon an application for insurance within a 
reasonable time. 


Criticism of Zayc Case 


Appearing in 46 Dickinson Law Review, 205 
is a critical case note of this opinion to the 
effect that the court, in establishing the lack 
of duty, refuses to inspect the equities which 
the facts of the case present. The main point 
in this criticism is this: “It would seem 
that the court reached an erroneous result 
in the present case because it . . as- 
sumed that no duty existed and attempted 
to justify this decision on contract rather 
than tort principles.” 


This law review comment also brings out 
another point upon which the answer to 
this whole problem should be based—the 
point of weighing risk against utility. 


In the Restatement of Torts, sec. 298, com- 
ment “a” it is stated: “As in all cases where 
the reasonable character of the actor’s con- 
duct is in question, its utility is a matter 
to be weighed against the magnitude of the 
risk which it involves.” If the courts in all 
cases in which this problem has arisen had 
used this test, a fairer result would have 
been reached. It is very apparent that there 
is no utility in the defendant’s delay, and 
that the risk which is presented has much 
weight. Therefore, this Pennsylvania case 
would have been decided differently, had 
the above test been used. 


Conclusion 


The history of this problem from the be- 
ginning down to the most recent Pennsyl- 
vania case, including the most important 
cases in point which have been the stepping 
stones in the development of this history, 
convinces the author that a duty does rest 
upon an insurer to answer an application. 
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DUE PROOF OF DEATH IN LIFE AND 
ACCIDENT INSURANCE POLICIES 
(Concluded from page 83) 


While proof of death is prima facie evidence 
of the facts stated therein as against the 
beneficiary or claimant under the policy and 
in favor of the company, yet the statements 
made in the proof may be explained or re- 
butted. 


Form of Proof 


Courts are liberal in their requirements as 
to the form of proof and its sufficiency. As 
to form, the only requisite imposed is that 
the particular form of proof of loss be suffi- 
cient to enable the company to consider its 
rights and liabilities. 


If the company wishes the proofs to be 
furnished in a particular form, it should 
expressly require this since the matter of 
form, as far as courts are concerned, is 
secondary to the substance. If the policy re- 
quires proof to be made on company forms, 
and this is done, the company is estopped 
to complain about the sufficiency of the 
proof. 


Generally, the question of the sufficiency of 
the proofs is a question of law and is to be 
decided by the judge, the exception being 
where the facts constituting the proof are 
in dispute. 


Time Limits 

In the absence of a contrary stipulation, the 
beneficiary has a reasonable time within 
which to submit proof. Accordingly, where 
an abnormal amount of time has elapsed 
since the occurrence of the death, the bene- 
ficiary must show circumstances excusing 
such delay. The courts are apparently in- 
clined to favor the beneficiary in this matter. 
Anderson v. Protected Home Circle, 97 Pa. 
Super. 34 (1929), held the company liable 
although proof of death was not submitted 
until twenty-two years after the disappear- 
ance of the insured. The excusing circum- 
stance was that the company accepted pre- 
miums paid by the beneficiary during this 
period; both the company and the , an 
ficiary regarded the insured as alive. 


A provision providing for immediate notice, 
or notice “as soon as possible” means that 
notice must be given within a reasonable 
time under the circumstances. 


Noncompliance or Delay 


Where proof is required within a stipulated 
time, when it is furnished within a reason- 
able time after discovery of death of the 
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insured by the beneficiary, or within the 
stipulated time after the cause preventing 
prior compliance is removed, the court may 
allow recovery if the beneficiary exercised 
due diligence and was not at fault. 


The sufficiency of the excuse and the ques- 
tion of diligence are for the determination 
of the jury. Where there is a waiver of 
the policy provision requiring proof within 
a stipulated time, the proofs should be sub- 
mitted within a reasonable time. 


A common excuse for noncompliance or 
delay is lack of knowledge of death. Per- 
formance has been excused where the com- 
pany had within the time set secured all 
the information which could be contained 
in such proof though it did not have the 
proof. This is particularly true where the 
claimant knew the company had the in- 
formation, and relying on this did nothing 
further. 


Waiver 


Since the requirement for due proof is in- 
serted in the policy for the benefit of the 
insurer, he has the power to waive the right 
thus bestowed upon him. Waiver may be 
implied from the acts or conduct of the in- 
surer. If the insurer feels that the proofs 
are insufficient or defective, it is ‘his duty, 
as the court said in Heffron v. Prudential 
Ins. Co. of America, 19 A. (2d) 556, “to give 
immediate notice to the plaintiff of its ob- 
jection, pointing out the defects in the 
proofs so that additional information might 
be supplied if available. Its silence, 
therefore, must be held a waiver of inade- 
quacies in the proofs and the proof of death 
must be considered as having been made in 
full compliance with the policies or the 
irregularities were waived.” 


The conduct of the insurer may constitute 
a waiver even though the policy provides that 
no waiver of the conditions shall be valid 
unless made at the head office, and signed 
by an officer of the company, or where the 
company denies liability under the policy 
terms and at the same time attempts to 
reserve its rights by so notifying the bene- 
ficiary. ; 


It is a general rule that a denial of all lia- 
bility under the policy constitutes a waiver 
of the requirement of due proof. Where the 
denial of liability is on a ground other than 
on the furnishing of due proof, it will be 
deemed a waiver of formal proof as re- 
quired by the insurance contract. It is a 
waiver if proofs were to be furnished on 
company blanks according to terms of the 
policy and the insurer refused to furnish 
such blanks. 


1943 


REFUSAL TO PAY POLICY 
(Concluded from page 104) 


out. The trial court and the appellate court 
found that the insurer’s refusal to pay the 
policy proceeds was for the mere purpose 
of vexatiously delaying payment. Under 
Section 6040, Missouri Statutes, which was 
found constitutional, the insurer was assessed 
10 percent. damages and attorney’s fees of 
$7500 for its refusal to pay. The appellate 
court reduced the fees from $10,000, as 
assessed by the trial court, to $7500, and 
concluded that the insurer’s refusal to pay 
on the ground that the Missouri Suicide 
Statute was unconstitutional (when there 
were cases upholding its validity), the agent’s 
attempt to obtain a lump sum settlement 
and his reference to “the very smart attor- 
neys back there in Boston,” and the insurer’s 
insistence that Missouri law was not appli- 
cable despite the clear policy provisions to 
the contrary, established a vexatious refusal 
to pay, and the insurer was liable on the 
policies and for the statutory penalties. 


The appellate court was careful to point out 
that in those cases involving the application 
of Section 6040 it was necessary to recog- 
nize that insurance companies must be pro- 
tected in their right to refuse to pay and to 
litigate loss claims to which they have good 
grounds to believe and do believe that they 
have a legal defense. The question whether 
the company’s refusal to pay the insurance 
in these cases was vexatious is a question 
of fact and the trial court’s findings are not 
to be disturbed unless they are clearly erro- 
neous. In the instant case, the trial court 
gave careful consideration to the relevant 
circumstances surrounding the refusal to 
pay, and observed that 

the defendant had knowingly and advisedly con- 
tracted with the insured that each of the poli- 
cles would be treated as if issued in Missouri 
and construed under the laws thereof. Any 
variation and departure by the defendant from 
its solemn and considered agreement must be 
treated as an act of bad faith. 


There was also in evidence correspondence 
between the Missouri Insurance Commis- 
sion and the defendant insurer showing that 
the insurer’s counsel had not only given 
the solemn assurance that 

Although I have been General Counsel of this 
company since 1907, I am unable to recall or 
find a case in which this company has in Mis- 
souril contended that a life policy issued and 
delivered in Missouri was not a contract subject 
to the laws of the State of Missouri, 


but the company by its actuary complied 
with the Commission’s order to use the 
stamped provisions to make all the insur- 
ance business, transacted in the state, Mis- 


REFUSAL TO PAY POLICY 


(123) 





souri contracts, and by formal resolution 
of the executive committee of the company, 
the agreement that all such contracts should 
be made Missouri contracts was approved. 
The court concluded that these facts supported 
the trial court’s conclusion that the insurer 
was guilty of bad faith in refusing to pay 
the policies—The Columbian National Life 
Insurance Company, appellant v. Keyes. 
United States Circuit Court of Appeals, 
Eighth Circuit. October 25, 1943. 9 CCH 
Life Cases 97. 


D. A. Murphy, John T. Harding, R. Carter 
Tucker, John Murphy, for appellant. 

Roscoe C, Van Valkenburgh, Arthur Miller; 
Miller, Gumbiner, Sheffrey & Van Valkenburgh, 
for appellee. 


(MISSOURI) 


@ Vexatious refusal to pay hospital insur- 
ance policy 
Waiver of deficient notice 
Repugnant policy provisions 
Excessive verdict 


As in the immediately preceding Keyes case, 
there was in this (Sturgis) case a refusal on 
the part of the insurer to pay policy bene- 
fits to the insured. But while the refusal 
in the Keyes litigation was held to have been 
vexatious and statutory penalties were as- 
sessed, as indicated, against the insurer, the 
insurer’s refusal to pay in the Sturgis case 
was not vexatious and no penalties were 
assessed. The facts upon which, in the 
Sturgis case, the insurer based its refusal 
to pay involved certain hospital service 
benefits in an insurance policy issued to 
Mamie I. Sturgis, the plaintiff. The policy 
provided that no benefits should be paid in 
connection with any surgical operation, un- 
less resulting from accident, until 90 days 
from the date of the contract, which date 
was September 15, 1942. The policy also 
required due proof that the hospital services 
were necessary, and that written notice should 
be given within 91 days from the date of 
entry into the hospital. 


While moving furniture on September 21, 
1942, the insured was struck in the abdo- 
men. Her doctor testified that the accident 
precipitated the acute appendicitis condition, 
the appendectomy which followed, and her 
hospitalization from September 28 until 
October 10, 1942. On the latter date, the 
insurer’s agent was notified of the opera- 
tion. He directed that the bills be sent to 
the main office, stating that the company 
made no payments before 90 days. On 
October 31, the insured called the local 
office and was told to send in her bills. The 
insurer received them on November 9, 1942, 
but payment was refused on the ground that 
the policy did not cover appendectomies 
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performed within 90 days after the policy 
was issued. The insured did not mention 
the accident, nor did the insurer inquire as 
to this possibility as a cause of the opera- 
tion until January 14, 1943. In the mean- 
time, suit was instituted against the insurer, 


The reviewing court ruled that an insurance 
company not only knows what the require- 
ments for notice are, but also whether a 
particular notice is sufficient. True, the 
plaintiff's notice was deficient in that she 
did not mention the accident; but the in- 
surer was under a duty to advise her of the 
insufficiency. Its failure to inquire into a 
possible accident excused the insured’s fail- 
ure to mention it. But the insurer’s mistaken 
assumption that no accident was involved 
did not constitute a vexatious refusal to 
pay—but operated only as a waiver of the 
insufficiency of notice. Since a_ policy 
schedule fixed surgeon’s fees at $75, a pro- 
vision stamped on the policy limiting bene- 
fits to 50% of the schedule was held to be 
repugnant and the former amount was con- 
trolling. 


Furthermore, the verdict rendered in the 
trial court was excessive. According to the 
portion of the policy having to do with 
the benefits to be allowed, the items of the 
plaintiff's recovery should have been $36 
for the hospital room; $12 for the operating 
room; $10 for the anesthetist’s fee; $5 for 
laboratory fees; $75 for the surgeon’s bill; 
or a total of $138, which, with interest for 
the period for which interest was allowed 
in the verdict, would amount to $140.51. 
The amount of the verdict returned was 
$193.60. Accordingly, the court ruled that 
the verdict was excessive by $53.09, and 
that the judgment should be reduced by 
such sum. The plaintiff's claim that she 
should be allowed $100 for surgeon’s fees 
was held to be without merit. This amount 
was allowable under the policy only if the 
operation had involved “drainage of ap- 
pendix abscess.” However, the plaintiff's 
doctor testified that there was no abscessed 
appendix, and the drain was merely inserted 
as a precautionary measure because of the 
presence of inflammation. Her case was 
a simple appendectomy, and, therefore, $75 
was the most that could be recovered for 
the surgeon’s bill—Sturgis v. The American 
Hospital and Life Insurance Company. St. 
Louis Court of Appeals, Missouri. Novem- 
ber 2, 1943. 9 CCH Life Cases 108. 

B. Sherman Landau, 705 Olive St., St. Louls, 
Mo., for Sturgis, 


Fordyce, White, Mayne, Williams & Hartman, 
Wm. W. Sleater, Jr., 506 Olive St., St. Louis, 
Mo., for insurer. 
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The ‘How’ and ‘When’ of Policy 
Cancellations 


by WALTER J. H. BREMER 


HERE is much that 

does not at once meet 
the eye in the question: Is 
the policy cancelled? 


In certain instances finding 
the answer to that seem- 
ingly simple question may 
leave one “hanging on the 
ropes,” particularly so if 
much is at stake at the time, 
or if considerations for the 
future make it a matter of 
gravity. And whatever the 
answer, to someone it will 
bring pleasure, to another 
disappointment, and _ per- 
haps an attendant heavy 
loss, 


In view of the complexi- 
ties of the problems grow- 
ing out of the attempts at 
the cancellation of insur- 
ance, it should be realized 
at the outset that no sure- 
fire, predigested and ready-made answer 
may be given which will serve in all situa- 
tions, but we may set out certain “require- 
ments” to be observed in bringing about the 
desired cancellation. Casualty and fire in- 
surance policies particularly are the subject 
of this discussion. 


Basic Requirements 
for Effective Cancellation 


Accordingly, four basic “requirements” to 
be complied with are: 

(1) That the physical form of the notice 
of cancellation is such as the courts have 
found to be acceptable; 

(2) That the cancellation notices be so 
worded as to agree with the cancellation 
clause of the policy sought to be cancelled, 
and with the law which will be applied to 
determine their sufficiency; 

(3) That there is compliance with provi- 
sions with respect to the return of unearned 
premium to the insured; and 

(4) That service of the notice of cancellation 
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is in the manner most effec- 
tive for bringing about the 
termination of the insurance 
company’s liability. 


Enclosure Problems 


The outward appearance of 
a notice of cancellation 
should be planned to give 
the first impression that is 
likely to further the pur- 
pose for which it was pre- 
pared. Its make-up should 
be such as will “put the in- 
sured upon inquiry” as to 
its nature when it is re- 
ceived. In the New Jersey 
case of Fritz v. Pennsylvania 
Fire Ins. Co., (1913) 8&5 
N. J. L. 171, 88 Atl. 1065, 
the court stated at length 
what, in its opinion, would 
have constituted proper prep- 
aration of a cancellation 
notice. The circumstances of this case were 
that the insured received and receipted for 
a notice of cancellation delivered to him, at 
his butcher shop, along with other letters. 
He did not open the mail at once on receipt, 
but instead, took it, unopened to his home, 
where it was placed on an ice chest, being 
later, with other letters, tossed into an un- 
used ice chest where it remained, still un- 
opened, until after a fire. Only then was 
the letter of cancellation opened and read. 
The notice was enclosed in an envelope, hav- 
ing as a corner card the name of an insur- 
ance company other than the company intent 
upon cancelling its policy, but the envelope 
also bore the name of the same agents, as 
also represented the cancelling company. 


The court pointed out that had the envelope 
carrying the notice had upon it the name 
of the insurance company whose policy was 
to be cancelled, the insured might have 
refrained from opening the envelope only 
at the peril of being charged with knowl- 
edge of its contents. Proof of delivery of 
the notice, and of its receipt by the insured 
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before the occurrence of the loss, were not 
sufficient under the circumstances, since the 
court reasoned that the insured might well 
have considered the letter to be nothing 
more than a solicitation or an advertising 
scheme, and that the purported notice of 
cancellation was neither actual notice, nor 
did it bring about a situation that “put the 
insured upon inquiry.” 

Holding that a notice on the outside of the 
envelope directing its return to the sender 
in case of non-delivery lessens the chances 
of delivery is the view of an Alabama Court, 
American Automobile Insurance Company v. 
Watts, 12 Ala. App. 518, 67 So. 758. It 
should be easy to remedy such an objection 
by the simple expedient of leaving off any 
directions for return to sender. With only 
the name and address of the sender on the 
envelope, nothing more would be needed. 


Outside wrappers of cancellation notices 
prepared for mailing are of different forms, 
common ones being the “window envelope,” 
“self-enveloped” and ordinary envelope. 


The use of the “window envelope,” since 
it relies for its address upon the name and 
address of the addressee written upon the 
enclosure, which is folded and inserted in the 
“window envelope” in such manner that the 
address on the enclosure will show through 
the “window” of the envelope, seems to 
afford a most important advantage, since it 
would seem most difficult to have it success- 
fully claimed by an insured that such an 
envelope was received without an enclosed 
notice of cancellation. 


The “self-enveloped” style of notice also 
has the quality of being so designed that 
no enclosure is required as a thing apart 
to bring the notice of cancellation to the 
insured. Being of one piece construction, 
the cancellation notice is an integral part 
thereof, and is inseparable. It is simply a 
single sheet of paper which, when folded 
according to directions and sealed, requires no 
envelope for mailing. Having come upon no 
cases involving the use of a “self-enveloped” 
form of notice, it is left to conjecture what 
the attitude of courts would be toward such 
a notice, because of its unique form. 


A third method, and a very common one, 
is to enclose the cancellation form or letter 
in an ordinary envelope, along with other 
required enclosures. Such mailing, since it 
requires separate addressing of the envelope, 
may be open to the objection of it being 
successfully claimed by the addressee that 
the envelope contained no enclosure. 


Proof of Office Custom 


Placing reliance on affidavits of those who 
prepare notices of cancellation for mailing 
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in ordinary envelopes is subject to whatever 
qualification may attach to the ultimate 
value of such voluntary ex parte afffdavits 
where not authorized or required by statute 
or by the form of policy sought to be 
cancelled. 

Declarations in the regular course of busi- 
ness in the form of certificates signed by 
those who were actually parties to the prep- 
aration and mailing of the notices serve to 
provide a record of those who may be called 
upon to testify for the insurance company 
should occasion require. It is desirable 
that such certificates set out all pertinent 
matters such as the proper addressing, pre- 
payment of adequate postage, insertion of 
required enclosures such as notices, checks, 
drafts, legal tender, the sealing and deposit- 
ing in the mails, setting out just where 
mailed, along with date of mailing. Such 
certificates may very well be a part of the 
sheet upon which is a carbon copy of the 
notice actually served. Where possible, hav- 
ing at least two persons subscribe to such 
certificate has the advantage that at least 
one of them should be available should occa- 
sion require. Naturally no such certificate 
is intended to be signed by anyone not actu- 
ally participating in the function. 


Remembering the opinion of the New Jersey 
Court and the importance which it attached 
to the matter of the return card on the en- 
velope, nothing should be allowed in that 
return card which may be considered mis- 
leading or confusing to the recipient. The 
use by at least one important insurance 
company of envelopes without return card 
may have its origin in such decisions as just 
discussed. 


Wording of Cancellation 


In wording a notice of cancellation, care 
should be exercised that it be plain, direct 


and unequivocal. The recipient should be 
readily able to understand that the insur- 
ance referred to in the notice is to be ter- 
minated, and just when that is to take place. 
Cancellations of policies being based upon 
policy provisions necessitate strict compli- 
ance with policy conditions unless require- 
ments be waived by the insured. Scheel v. 
German-American Insurance Company, (1910) 
228 Pa. 44, 76 Atl. 507. 


Not only is it important that the phraseology 
used in framing cancellation notices follow 
the provisions of the insurance to be can- 
celled, but notices must also be in harmony 
with any statutes and decisions which have 
a bearing on the effectiveness of the notice. 
It is not enough, therefore, to examine only 
the cancellation clause of the policy, but it 
is necessary also to determine that the pro- 
vision of the policy with respect to cancella- 
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tion, if followed, will satisfy a statute which 
governs. The numerous different forms of 
policies in use, some from choice, and others 
because of statutory or other special require- 
ments, account for different cancellation 
clauses, and this lack of uniformity makes 
greater the responsibility of those charged 
with the effective cancellation of policies. 


Days’ Notice Required 

The attitude of most courts as respects 
“number of days’ notice” to be given an 
insured is comforting, for where the question 
has been raised as to whether the insured 
had been given the number of days notice 
required, it has been rather general to allow 
a cancellation to become effective the pre- 
scribed number of days following receipt of 
the cancellation notice by the insured. And 
this has been so even though the notice may 
have designated a specific date, which date 
fell short of giving the required number of 
days notice. Whether or not constituting 
an exception which “proves the rule,” a 
Maryland case, German Union Fire Insur- 
ance Company of Baltimore v. Fred G. Clarke 
Co., (1911) 116 Md. 82 Atl. 974, and 
the case of Seaboard pte Casualty Com- 
pany v. Profit, (CCA-4; 1940) [5 CCH Auto- 
mobile Cases 1138], 108 Fed. (2d) 597 are 


interesting in this connection. 


When figuring the number of days notice, 
the custom is that the day of receipt of the 
notice is excluded. Therefore, to determine 
the date when a policy may be considered 
safely cancelled, in the absence of anything 
unusual, due allowance should be made for 
time required by a notice to reach the in- 
sured, and added time should be allowed for 
Sundays, holidays and any delay incidental 
to the use of “registered mail” where that 
service is used. 

Where policies do not provide specifically 
that a certain number of days notice be given 
the insured, and there is no statute which 
will control, it is probably best to allow the 
insured a reasonable number of days notice. 


Unearned Premium 


Where the premium has been paid, it must 
be recognized that the right of the insured 
to the return of such unearned premium as 
may be due at the time of cancellation is 


protected by the courts. The handling of 
this phase of the cancellation, and the tenor 
of the notice of cancellation, must comply 
with the cancellation clause of the policy 
which is being terminated, and also with 
statutes and applicable decisions. 


Under a policy providing that unearned pre- 
mium be paid to the insured upon surrender 
of the policy to the insurance company, the 
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weight of authority is that payment of the 
unearned premium by the company is a con- 
dition precedent to cancellation, although 
other excellent authorities have held other- 
wise. Runkle v. Citizens’ Insurance Com- 
pany of Pittsburgh, Pa. (C. C., SD Ohio; 
1881) 6 Fed. 143; Grant Lumber Company v. 
North River Insurance Company of New 
York, (DC, Ida.; 1918) 253 Fed. 83. 

It is essential that the notice of cancella- 
tion state without fail that the unearned 
premium is payable upon demand from the 
insured, if such unearned premium is not 
tendered with the notice, as respects notices 
of cancellation for policies whose cancella- 
tion clauses so stipulate. Full premium or 
more than earned premium must have been 
paid to entitle the insured to the return 
of some unearned premium. 

It is a common provision of casualty, auto- 
mobile and inland marine policies that pay- 
ment of the unearned premium by a check 
of the insurance company or of its author- 
ized agent shall constitute a sufficient tender 
thereof to the insured. Fire insurance poli- 
cies customarily do not have such a provi- 
sion, consequently complicating matters 
somewhat, payment by check being so 
simple and convenient. 


Waiver of Unearned Premium 


The right to receive unearned premium in 
a way other than by tender in its strict 
legal sense, meaning legal tender, may be 
waived by the insured. One may hardly 
assume, as a matter of course, that insureds 
generally are disposed to waive that right, 
or even that a particular insured will do so. 
Were an insured to object that the strict 
procedure provided for in his policy had 
not been followed, the insurance company 
interested would be confronted with compli- 
cations in trying to prove the validity of 
the cancellation notice. Unless there is an 
express stipulation, checks are not sufficient 
tender of unearned premium, and cannot be 
relied upon unless at the same time the 
insurer is able to show that the insured 
waived his right to other tender of the un- 
earned premium. Recognition of the im- 
portance of repayment of unearned premium 
to the insured, is afforded by the case of 
Bessette v. Fidelity, (1930) 111 Conn. 549, 
150 Atl. 706, involving an unearned pre- 
mium of only 24 cents which had not been 
paid by the insurance company before the 
happening of an accident, which the insured 
insisted was covered under the policy. The 
company considered the accident as having 
occurred after what it thought was effective 
cancellation of the insurance by a notice 
served upon the insured. The company 
sought to have its failure to pay the return 
premium offset by considering the effective 
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date of cancellation as merely postponed 
until such time as it would take for the 
24 cents to have become earned. In this 
the court did not concur, holding instead 
that there was no cancellation, and that the 
company was still liable under its policy. 


Time for Payment of Unearned Premium 


It is well to consider that the unearned pre- 
mium should be paid, or that tender thereof 
should be made to the insured before the 
time set for cancellation of a policy which 
by its cancellation provisions does not clearly 
provide that the unearned premium need 
not be paid before the cancellation may be- 
come effective. It is to be emphasized that 
those policies which provide that cancella- 
tion may be made either with or without 
tender of the unearned premium and that 
the unearned premium is payable upon de- 
mand from the insured, require that the 
notice of cancellation should clear!y state “if 
the unearned premium is not being paid or 
tendered” that the unearned premium will 
be paid on demand. The company must be 
prepared to meet the demand for the return 

remium when it is made. Molyneaux v. 

oval Exchange, (1926) 235 Mich. 678, 209 
N. W. 803. It is necessary that the correct 
amount of unearned premium be tendered 
to make cancellation effective. Hamilton 
Ridge Lumber Company v. Austin Insurance 
Company, (1925) 133 S. C. 472, 131 S. E. 22. 


Determination of Premiums 


It must be recognized that the true and final 
premiums of some policies can be deter- 
mined only from facts or figures in posses- 
sion of the insured. Thus, while considerable 
emphasis has been laid on the need for pay- 
ing the unearned premium to the insured 
before the date set for cancellation, such 
policies as are issued upon estimated pre- 
miums necessitate resort to the insured’s 
records to compute final premiums. It is 
apparent, therefore, that if cancellation is 
to be effective at any time subsequent to 
that on which access is last had by the 
company to the insured’s records that there 
is quite likely to be, in most instances, some 
premium left undetermined. Except where 
the policy cancellation terms expressly pro- 
vide for the treatment of such cases, it is 
hoped that decisions of the nature of Talge 
Mahogany Company v. Burrows, (1924) 82 
Ind. App. 253, 143 N. E. 692, may control 
through relaxing or making inapplicable in 
such situations requirements for return of 
unearned premium before cancellation is 
effective. To meet the needs of the insured, 
premiums on policies are based upon such 
units of exposure as payrolls, earnings, ad- 
mission fees, sales, mileage or final cost of 
work performed under contract, to name 
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some of the commoner bases which from 
their very nature are unlikely to be so stable 
or fixed in amount as to be determinable 
exactly in advance. A much used cancel- 
lation provision of policies issued to cover 
exposures of the nature just referred to 
reads: “Premium adjustment may be made 
at the time cancellation is effected, and, if 
not then made, shall be made as soon as 
practicable after cancellation becomes effec- 
tive. The company’s check, or the check of 
its representative mailed or delivered as 
aforesaid shall be a sufficient tender of any 
refund of premium due to the named insured.” 


Earned Premium 


Instances are frequent in which the insured 
has no unearned premium due him, but he 
is instead indebted to the insurance company 
for a premium due, either because the in- 
sured had paid nothing on account, or be- 
cause an earned premium has been developed 
in excess of the amount already paid by the 
insured. Requesting the insured, in a notice 
of cancellation, to pay the earned premium 
on the policy may not impair the effect 
of the notice. O'Connell v. Fidelity & Cas- 
ualty Co. of New York, (1903) 87 App. Div. 
306, 84 N. Y. Supp. 315; Commercial Casualty 
Company v. Rice, (1916) 93 Misc. 567, 157 
N. Y. Supp. 1; and 32 Corpus Juris 1247, 
Note 76. The numerous policies in connec- 
tion with which notices of cancellation are 
sent because of non-payment of premium, 
and many others on which the earned pre- 
mium exceeds the advance or estimated 
premium paid by the insured render this 
attitude of the courts noteworthy. 


Since it is an important and necessary opera- 
tion in the insurance business to serve notices 
of cancellation upon the insured, certainty 
and convenience in the methods used are 
essential. Statutes, collateral agreements, 
various types of cancellation provisions, are 
some of the things which make uniformity 
and simplicity of procedure difficult. Insur- 
ance companies have found that what were 
considered added precautions to assure 
effective cancellation have produced just the 
opposite result. 


Personal Service 


Personal service of the insured or upon an 
agent of his authorized to receive notice of 
cancellation, together with such payment or 
tender of the unearned premium as may be 
required, has much to recommend it. Notice 
so given should be in the presence of a 
witness who may testify should occasion 
require. Affidavits by those making such 
service may be of value and should be pre- 
served carefully in the insurance company’s 
files. It may be argued that personal service 
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of this nature is inconvenient, and perhaps 
also expensive, but circumstances frequently 
justify both inconvenience and expense if 
effective cancellation is thereby accom- 
plished. Surely there would be many other 
occasions when elements of inconvenience or 
additional expense would be slight, and 
where personal service could be used to ad- 
vantage, such as instances of unsuccessful 
attempts to get good service by mail. 


Registered Mail 


Except as service of cancellation notice by 
use of “registered mail” is expressly required 
by law or policy provision, the method is 
one which has caused complications in the 
past. Particularly when the sender requests 
that registered mail be delivered to “ad- 
dressee only, return receipt requested,” the 
sender should satisfy himself as to the likeli- 
hood of unwanted results. It is usual in 
policies other than fire insurance, to find 
cancellation clauses reading, in part, sub- 
stantially as follows: “Notice of cancella- 
tion, mailed to the address of the assured 
stated in the policy, shall be sufficient no- 
tice.” Some of the results had in attempting 
to cancel policies by registered mail, bearing 
the direction that it be delivered to “ad- 
dressee only, return receipt requested,” are 
to be found in the cases of Kamille v. Home 
F. & M. Insurance Company, (1925) 129 Misc. 
536, 221 N. Y. Supp. 38, and Werner v. Com- 
monwealth Coonaley Company, (N. J., 1931) 
Sup. Ct., 156 Atl. 116, affirmed (1932) 109 
N. J. L. 119, 160 Atl. 547. In both these 
cases, attempts to obtain the addressee’s 
personal receipt failed, and resulted instead 
in the letters containing the cancellation 
notices being returned to the respective 
insurance companies. In the Kamille case, 
the court said in part “It would appear to 
me that, but for the printed notice, vz., ‘per- 
sonal receipt of addressee required,’ printed 
on the face of the envelope addressed to the 
Plaintiff, Defendant would be entitled to 
judgment. It does indeed seem, however, 
that the notice of cancellation did not permit 
or authorize mailing of an envelope to the 
Plaintiff, bearing the written notice in ques- 
tion. Such written notice simply meant 
that, if the addressee was not present at the 
time the postman called, the envelope con- 
taining the notice of cancellation could not 
be left at Plaintiff’s address. In this particu- 
lar case, it is apparent that there exists no 
presumption of actual receipt of the notice 
of cancellation by reason of the mailing of 
the letter in the manner above described. 


“If the letter had been left at Plaintiff’s 
address, the same might have been called 
for by the Plaintiff at some time, or the let- 
ter might have been forwarded to him, 
wherever he might reside. In other words, 


the written notice in question appearing on 
the envelope provided for a delivery of the 
letter only in case the addressee was found 
to personally receipt for the same. I am of 
the opinion, therefore, that the notice of 
cancellation was not mailed in the manner 
required by the cancellation clause of the 
policy.” 

Excerpts from the court’s opinion in the 
Werner case tell much the same story: 
“There was no provision in the policy for 
the sending of a cancellation notice by reg- 
istered mail, and the Defendant Company 
by doing this, and asking for a return re- 
ceipt, assumed the responsibility of personal 
delivery to the assured. .. . It seems to us 
that notice of cancellation must be mailed 
too, if mailed at all, in such form of mailing 
as would be reasonably expected to effec- 
tively reach the place designated by the 
policy, and thereby come to the notice of 
the assured. The purpose of the particular 
provision specifying how notice should be 
given is, of course, to protect the company 
against changes of residence of the assured, 
which it could not be expected to follow, 
while at the same time affording reasonable 
protection to the assured through the mail 
forwarding custom of the Postal Authorities. 
If mailed in the ordinary unregistered letter, 
the notice would be delivered at the address 
named or forwarded, and thereby ultimately 
reach the assured. . . . It seems to us that 
mailing a letter to an address by a method 
that might (and assumably did in this case) 
prevent its reaching the person’s address, is 
not a fair compliance with the requirements 
of the policy. The company’s own action in 
placing the limitation might well preclude 
actual receipt of the notice which normally 
would follow an unconditional delivery of it 
to the place designated. In attempting to 
procure the personal receipt of the assured 
for its own evidential purposes, it over- 
reached itself, and defeated the very object 
of the provision of the policy . . . reasonably 
certain notice to the assured and relief of 
the company from following his changes of 
residence.” 


The case of Rose Inn v. National Union Fire 
Insurance Company, (1929) 133 Misc. 440, 
232 N. Y. Supp. 351, reversed (1930) 229 App. 
Div. 349, 243 N. Y. Supp. 249, is interesting 
in that a fire insurance policy was the subject 
of the cancellation, and clauses of this type 
of policy differ considerably from the poli- 
cies involved in the Kamille and Werner 
cases. 


Return of Notice 


Return of a cancellation notice to the sender 
by the Post Office should serve as a clear 
indication that the notice has never been 
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seen by the addressee, and should at once 
prompt additional efforts which will guaran- 
tee that notice of cancellation is given the 
insured. A notice returned may be indica- 
tive of some error in the preparation of the 
mailing address. It is such cases as that of 
Liverpool & London & Globe Insurance Com- 
pany v. Harding, (CCA-8; 1912) 201 Fed. 
515, which prompt the statement that it is a 
prime essential for proper mailing that the 
addressee be correctly designated both as 
to name and address, that postage be fully 
prepaid, the envelope securely sealed, and 
then deposited in a proper place for mailing, 
if the sender would have a presumption 
raised in his favor that a mailing so made 
was received by the addressee. 


“Evidence that a letter was duly mailed in 
the Post Office, or Government Letter Box, 
or deposited in the box or other place where 
the person addressed was accustomed to 
have his letters received, will sustain an in- 
ference that he received it, even though he 
testify he did not” is the assuring declara- 
tion found in Matter of Wiltse, (1893) 5 Misc. 
105, 25 N. Y. Supp. 733, citing Assott’s 
TRIAL EvipENCE, page 291. 


Presumption of Delivery 


There is a presumption or inference that a 
letter has been delivered at the new address 
of a party who has changed his place of 
business and has notified the Post Office of 
it. Marston v. Bigelow, (1889) 150 Mass. 45, 
22 N. E. 71; Judge v. Masonic, etc., 30 Oh. Cir. 
Ct. 133. Where testimony is offered by the ad- 
dressee of the non-receipt of certain mail, 
such testimony should be regarded with cau- 
tion, if the non-receipt would relieve him 
of a burden; and his failure to recollect 
whether a letter was received or not, or the 
fact that he had no record of the receipt of 
the letter, or that it was not found among 
his papers after his death, is usually deemed 
insufficient to overcome the presumption of 
receipt. See 22 Corpus Juris 101, Sec. 44. 
Does it not, therefore, force itself upon all 
who have to do with the serving of notices 
of cancellation that great care should be ex- 
ercised in the preparation of the notices so 
as to gain the security afforded by the many 
presumptions favorable to proof of receipt 
of mail clearly shown to have been properly 
dispatched by the sender? Even though 
there are certain circumstances which will 
tend to refute receipt, carefully conducted 
cancellation procedure would seem to mini- 
mize the danger of a finding unfavorable to 
the sender. 


One also wonders as to the efficacy of reg- 
istered mail notices on remembering the 
attitude of the court in the Fritz case, supra, 
in which, while the enclosure seemingly had 
certain shortcomings, there was apparently 
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a receipting for the letter by the insured, 
This consideration, of course, is not intended 
to bear where there is statutory requirement 
to use registered mail in connection with 
cancellation notices, such as in the case of 
the Iowa fire policy. 


Mailing Receipts 

Ordinary mail as the vehicle for serving 
cancellation notices will serve to give a high 
degree of satisfaction with respect to many 
types of policies, yet it is always necessary 
to be alert for possible special requirements 
or court decisions in connection with its use, 
States in which care should be particularly 
exercised are Massachusetts and Michigan— 
mention has already been made of Iowa. No 
citation is at hand with respect to Massa- 
chusetts, where it seems some questions as 
to interpretation of that State’s laws exist. 
For Michigan, the case of Galkin v. Lincoln 
Mutual Casualty Company, (1937) 279 Mich. 
327, 272 N. W. 694, holds first class mail 
cancellation service insufficient, as not being 
in compliance with Section 12461 of the 1929 
Michigan Compiled Laws. Like all mailings 
of cancellation notices, those sent by first 
class mai! should qualify by being in proper 
form, correctly addressed on an outside 
wrapper (or possibly through the “window” 
of an envelope wrapper of that type), having 
affixed thereto adequate first class postage 
and containing necessary enclosures. For an 
additional fee of one cent, the Post Office 
Department will give a receipt for a piece 
of first class mail to the sender at time of 
mailing. Such receipt or certificate of mail- 
ing merely evidences mailing of the piece de- 
scribed. The receipt remains in the hands 
of the sender, and the Post Office treats 
the letter mailed just as it would any other 
piece of first class mail. No further receipt 
is contemplated, there being nothing about 
the letter itself which distinguishes it from 
any other piece of first class mail. The re- 
ceipt involved is Post Office Form No. 3817. 
The combination of first class mail with a 
Form 3817 receipt goes far toward meeting 
and overcoming some of the objections en- 
countered in the use of other methods. And, 
court tests in a New York case involving a 
fire policy, Garber v. Firemens Insurance 
Company, (1937) 167 Misc. 124, 2 N. Y. Supp. 
(2d) 801, and in Seabord Mutual Casualty 
Company v. Profit, supra, with findings favor- 
able to the insurance companies in both in- 
stances, gives stature to the method. 


Service on Others Than Insured 


In recent years, due to new legislation, the 
cancellation of insurance has taken on added 
importance, and a greater responsibility is 
entailed in making it conform to the require- 
ments of various state and federal depart- 
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ments and instrumentalities, such as state 
motor vehicle departments, commerce com- 
missions and industrial commissions. Most 
of these have voluminous files to maintain, 
sometimes with personnel appropriations in- 
sufficient for the magnitude of the job. Many 
now must struggle along with war-curtailed 
staffs. Moreover, we must not overlook the 
everpresent human element and its suscep- 
tibility to errors. It is probably generally 
true that the difficulty of securing promptly 
an “addressee’ s return receipt” where regis- 
tered mail is used from addressees who are 
individuals, small firms whose members are 
away much of the time, and such other in- 
sured as may be deliberately attempting to 
avoid service is serious. But insofar as can- 
cellation notices are required to go to such 
governmental offices as those referred to 
above, or to corporations having offices and 
authorized agents definitely and perma- 
nently located or stationed, consideration 
may be given to the use of registered mail 
requiring addressee’s receipt, the thought 
being suggested because of the doubt raised 
in one instance of a state failing to find a 
notice of cancellation in its files. Piscitello v. 
Boscarello, (1931) 113 Conn. 754, 154 Atl. 168. 
The practice of requiring endorsements upon 
policies to the effect that notices of cancella- 
tion of the policy in question shall also be 
served upon such interests as are identified 
in the endorsement must also be recognized. 
Failure to serve all interests entitled to re- 
ceive notice of cancellation may very well be 
expected to cause trouble. Thus, named 
insured, mortgagees, in some cases loss 
payees, and others to whom such notice is 
due must each be properly served. Boards, 
bureaus, commissions and departments to 
whom cancellation notices must go are each 
a separate, potential source of danger, un- 
less duly served as required. An Oklahoma 
case, TriState Casualty Company v. Speer, 
et al., (Okla.; 1941) Sup. Ct. 115 Pac. (2d) 


130, resulted in one insurance company 
which was retiring from the risk pursuant 
to an agreement of cancellation had with the 
insured, being held liable along with the 
sucéeeding insurance carrier on grounds of 
failure to comply with the statute requiring 
that notice of intention to cancel be filed in 
the office of the State Industrial Commis- 
sion. 


Conclusions 


Possibly if the future brings more uniformity 
in cancellation clauses, much of the still ex- 
isting uncertainty will pass, but while it is 
felt that a much better state of affairs exists 
today than ten or so years ago, much de- 
pends on the care with which each cancella- 
tion is handled with due regard to the given 
cancellation clause involved, the possible 
statutory requirements, and the mechanics 
of securing good service upon all entitled 
to receive notice of cancellation. 


This discussion relates principally to can- 
cellations initiated by insurance companies 
with no thought of embracing such interest- 
ing related matters as those having to do 
with the questions growing out of substitu- 
tions of policies and cancellations of policies 
that have not been delivered to the insured, 
and the problems involved in the relation- 
ships and courses of dealings between in- 
sured, insurance agents and brokers, and 
interested insurance companies. 


The citations do not constitute an all-inclu- 
sive list of authorities, but it is felt that the 
cited cases highlight and offer a helpful 
cross-section of the applicable law. The aim 
has been to make this article an energizer 
to thought by all those whose responsibility 
involves the preparation and service of no- 
tices of cancellation, and an aid in apprais- 
ing the potentialities of a “cancellation”, the 
sufficiency of which has been questioned. 


i 


A Recommendation for Adequate Vault Insurance 


“Two experiences of the past year of loss of property stored in safe deposit vaults 
and the resultant lawsuits furnish ample reason for reconsideration of this oft 
discussed subject. In one * * * instance the lessor of a vault in a bank claimed 
the disappearance of a large sum of currency and in the ensuing damage suit a 
jury entered judgment in his favor for the full amount claimed. The jury found 
that the bank had been negligent in the care and custody of the plaintiff's property. 


“Bank managements who maintain and operate private vault boxes for rent 
should make it a point to thoroughly understand the special nature of that busi- 
ness together with the risks and obligations involved * * * for prevailing Illinois 
law presumes that when property is lost while in custody of a bailee (bank) that 
it has not exercised the degree of care required by the nature of the bailment. 
* * * Tt should hardly be necessary to again urge that one of the most important 
protections will be found in adequate vault insurance.” 


—Monthly Bulletin, Auditor of Public Accounts, Illinois, 


November 1, 1943 
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Federal Control of Insurance 
Companies? 


by WARREN E. MILLER* 


[% October the stage was set for possible 
federal regulation and control of the in- 
surance companies of the nation when the 
United States Supreme Court agreed to re- 
view two cases, one involving fire insurance 
and another fraternal insurance. These two 
cases, coming from widely separated parts 
of the country, involve the question of insur- 
ance as “interstate commerce”, a question 
decided negatively by the United States 
Supreme Court in 1869 in the now historic 
and leading case of Paul v, Virginia, 75 U. S. 
168, 8 Wall 168, 19 L. Ed. 357 (1869). 


Pending Supreme Court Cases 


In United States v. South-Eastern Underwrit- 
ers’ Association et al., No. 354, October Term, 
1943, a case under the Sherman Anti-Trust 
Act, 26 Stat. 209 (1890), 15 U. S. C. §1, 2 
(1940), on direct appeal by the Government 
from the District Court of the United States, 
for the Northern District of Georgia, the 
United States Supreme Court has “noted 
probable jurisdiction” and set that case for 
argument immediately following a case from 
the Seventh Circuit Court of Appeals in 
which certiorari was granted October 11, 
1943. The Seventh Circuit Court of Appeals 
held that a fraternal benefit society was en- 
gaged in interstate commerce ‘within the 
meaning of the National Labor Relations 
Act, 49 Stat. 449 (1935), 25 U. S. C. § 151 
(1940), in the case of Polish National Life 
Alliance v. National Labor Relations Board, 
136 F. (2d) 175 (C. C. A. 7; 1943). 


The case of United States v. South-Eastern 
Underwriters’ Association, et al., 51 Fed. Supp. 
712 (DC, ND Ga.; 1943) was one in which 
the District Court of the United States for 
the Northern District of Georgia, Atlanta 
Division, held that the defendants were not 
subject to the provisions of the Sherman 
Anti-Trust Act, following the long-estab- 
lished line of cases beginning with Paul v. 
Virginia, supra, holding that fire insurance 
is not “commerce” within the meaning of the 
Sherman Act. See also Hooper v. California, 
155 U. S. 648, 15 S. Ct. 207, 39 L. Ed. 297 
(1895); New York Life Insurance Co. v. 
Cravens, 178 U. S. 389, 20 S. Ct. 962, 44 L. Ed. 


*Member of the District of Columbia bar. 
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1116 (1900); New York Life Insurance Co. v, 
Deer Lodge County, 231 U. S. 495, 34 S. Ct. 
167, 58 L. Ed, 332 (1913). The United States 
argued that fire insurance constituted “inter- 
state commerce” within the meaning of the 
Sherman Anti-Trust Act and that the de- 
fendants, fire insurance companies and indi- 
viduals who had been indicted under the 
Sherman Anti-Trust Act, were amenable to 
the provisions of that Act. 


Background of Paul v. Virginia 


History has proved that the existing con- 
ditions in our nation contemporaneous with 
the writing of opinions by the United States 
Supreme Court have undoubtedly influenced 
the opinions of that court to some extent. 


In 1869 when the precedent as established in 
Paul v. Virginia, supra, was promulgated, one 
important consideration which undoubtedly 
influenced that decision was the extensive, 
thriving, and prosperous condition of the in- 
surance business. To have then held that this 
vast business was not subject to control by 
the various states would have undoubtedly 
resulted in a chaotic condition because then 
all insurance business would have been tem- 
porarily without supervision or regulation 
by any governmental agency until such time 
as Congress enacted and put into operation 
federal laws regulating insurance. That con- 
dition could not prevail now because the 
state laws now in effect would still be oper- 
ative until the Federal Government estab- 
lishes a federal system of control. Even 
after the enactment of federal laws obvi- 
ously the various state laws would be appli- 
cable to any matter upon which the Federal 
Government had not legislated. 


Broadening “Commerce Clause” 
Concepts 


Recently, in the case of Associated Press v. 
National Labor Relations Board, 301 U. S. 103, 
57 S. Ct. 650, 81 L. Ed. 953 (1937), the United 
States Supreme Court considered the activi- 
ties of a cooperative organization not oper- 
ating for profit (although its members were 
representatives of newspapers which did so 
operate) and held that receiving and trans- 
mitting news by telephone, telegraph, the 
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wireless, messenger service, and the mail 
constituted “interstate commerce”. If this 
recent decision is at all indicative of the two 
decisions to be rendered early next year in 
these two cases, it is not improbable that at 
least for the purpose of the Sherman Anti- 
Trust Act and the National Labor Relations 
Act insurance will be considered as “inter- 
state commerce”. If Paul v. Virginia, supra, 
is directly and specifically reversed in these 
two opinions, the basis for federal control 
over all kinds of insurance will undoubtedly 
result. 


Insurance and the NLRB 


The Polish National Life Alliance case is 
one where the question is whether the Polish 
Alliance, a fraternal insurance organization, 
was subject to the National Labor Relations 
Act and to the jurisdiction of the National 
Labor Relations Board. ‘The jurisdictional 
provisions of that Act empower the Board 
to prevent any person from engaging in any 
unfair labor practice affecting commerce. The 
United States Circuit Court of Appeals for 
the Seventh Circuit, in holding that the 
Polish Alliance was subject to the National 
Labor Relations Act, said, 136 Fed. (2d) 175, 
at page 179: 


“Any doubt heretofore existing as to the 
broad and well near conclusive power of 
Congress over transactions and activities 
‘affecting commerce’ has been dispelled by 
the Supreme Court in Wickard v. Filburn, 
supra [317 U. S. 111, 63 S. Ct. 82]. In that 
case, the court had before it an attack upon 
the Agricultural Adjustment Act of 1938, 
7U.S. C. A. § 1281 et seq., which fixed mar- 
keting quotas for certain farm products, with 
a penalty for production in violation of such 
quotas. The particular facts before the court, 
briefly stated, were that a farmer sowed 23 
acres of wheat, or some 12 acres in excess of 
his quota. On this excess quota he produced 
239 bushels, which were not sold on the 
market but utilized on his farm as feed for 
livestock. The penalty under the Act was 
imposed not only upon the excess production 
but upon all that he had produced. It was 
argued that this production was purely of a 
local nature, could not have affected com- 
merce, and was therefore beyond the au- 
thority of Congress. The court notes (317 
U. S. at page 118, 63 S. Ct. at page 86, 87 
L. Ed. —) that the Act under attack ex- 
tended federal regulation ‘to production not 
intended in any part for commerce but wholly 
for consumption on the farm.’ The court, in 
sustaining the Congressional power, 317 U. S. 
on page 125, 63 S. Ct. on page 89, 87 L. Ed. 
—, said: ‘But even if appellee’s activity be 
local and though it may not be regarded as 
commerce, it may still, whatever its nature, 
be reached by Congress if it exerts a sub- 


stantial economic effect on interstate com- 
merce and this irrespective of whether such 
effect is what might at some earlier time 
have been defined as “direct” or “indirect.”’ 
“Thus, while the Supreme Court in N. L. R. B. 
v. Jones & Laughlin Steel Corp., supra (301 
U. S. at page 30, 57 S. Ct. at page 621, 81 
L. Ed. 893, 108 A. L. R. 1352), stated ‘that 
distinction between what is national and 
what is local in the activities of commerce is 
vital to the maintenance of our federal sys- 
tem,’ it appears, from the Filburn case, that 
the boundary line marking such distinction 
has been advanced to the point where only a 
mirage lies beyond. Perhaps the cackle of 
the farmer’s hen as she announces the com- 
pletion of her daily chore, or the squeal of his 
pig in its struggle to become a porker, are 
yet beyond this boundary line, but of this we 
give no assurance. 


“This decision that Congress is empowered 
under the Commerce Clause to regulate a 
farmer in the production of wheat, even 
though such ‘activity be local and though it 
may not be regarded as commerce,’ leaves 
little room to doubt but that the activities of 
petitioner are within the ambit of Congres- 
sional power. The fact, if such it be, that 
insurance is not commerce or that petitioner 
is a non-profit organization no longer re- 
quires a contrary conclusion. We therefore 
affirm the Board’s determination that peti- 
tioner was within the provisions of the Na- 
tional Labor Relations Act.” 


Anti-Trust Exemption Bills 


While the question presented in the South- 
Eastern Underwriters’ Association case is a 
more narrow one than that presented in the 
case involving the National Labor Relations 
Act, being whether insurance “is interstate 
commerce”, nevertheless more importance is 
attached to it as companion bills have been 
introduced in both the House of Representa- 
tives (H. R. 3270, 78th Cong., Ist Sess.) and 
the Senate (S. 1362, 78th Cong., Ist Sess.) 
expressing legislative intent and amending 
the Sherman Anti-Trust Act and the Clayton 
Act to provide that neither of these Federal 
Acts shall apply to the business of insurance 
or “in anywise to impair the regulation of 
that business by the several states.” The 
introduction of this legislation tends to indi- 
cate that informed legislators expect the 
United States to prevail in the South-Eastern 
Underwriters’ Association case now pending 
before the Supreme Court. The proposed 
legislation also emphasizes the magnitude 
and importance of this problem. 


Lower Court Rationale in SEUA Case 


The District Judge, in rendering his opinion 
in the South-Eastern Underwriters’ Associa- 
tion case, said: 
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“The whole case, therefore, depends upon 
the question as to whether or not the busi- 
ness of insurance is interstate trade or com- 
merce, and if so, whether the transactions 
alleged in the indictment constitute interstate 
commerce. 

“The Supreme Court has repeatedly held, 
during a period of seventy-five years, that 
the business of insurance is not commerce, 
either intrastate or interstate. They have 
done so unequivocally and unambiguously. 
Paul v. Virginia, 8 Wall. 168; Hooper v. Cali- 
fornia, 155 U. S. 648; Noble v. Mitchell, 164 
U. S. 367; New York Life Insurance Co. v. 
Cravens, 178 U. S. 389; New York Life Insur- 
ance Co. v. Deer Lodge County, 231 U. S. 495; 
Bothwell v. Buckbee, Mears Co.,275 U. S. 274; 
Western Live Stock v. Bureau of Revenue, 303 
U. S. 250, 253. 

“This is not denied by the Government, but 
it maintains that in some of the cases the 
ruling was obiter and in others based upon 
a misconception and failure to comprehend 
the sweeping scope of the fire insurance busi- 
ness. Neither of these positions is sound. 
In all of the above cited cases, the ruling was 
essential to the case and the reasoning of the 
Court showed most careful analysis and full 
consideration of the questions now raised 
and did not merely follow ‘without recon- 
sideration or reason, the fallacy established 
in the dictum of Paul v. Virginia.” (Govern- 
ment’s Brief, page 15.) 

“This is especially true in the elaborately 
argued and thoroughly considered case of 
New York Life Insurance Co. v. Deer Lodge 
County, supra. 

“The Court could not be clearer in its an- 
nouncement than in the expressions, ‘The 
business of insurance is not commerce. The 
contract of insurance is not an instrumental- 
ity of commerce,’ (Hooper v. California, 155 
U. S. 648, 655); and, ‘Contracts of insurance 
are not commerce at all, neither state nor 
interstate.’ (New York Life Insurance Co. v. 
Deer Lodge County, 231 U. S. 495, 510.)” 
‘a 2-3 

“In the case of Apex Hosiery Co. v. Leader, 
310 U. S. 469, on page 495, the Court says: 
‘The addition of the words “or commerce 
among the several states” was not an addi- 
tional kind of restraint to be prohibited by 
the Sherman Act but was the means used to 
relate the prohibited restraint of trade to 
interstate commerce for constitutional pur- 
poses, Atlantic Cleaners & Dyers v. U. S., 286 
U. S. 427, 434, so that Congress, through its 
commerce power, might suppress and penal- 
ize restraints on the competitive system 
which involved or affected interstate com- 
merce.’ 

“The business of insurance is not interstate 
commerce or interstate trade, though it 
might be considered a trade subject to local 
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laws, either State or Federal, where the com- 
merce clause is not the authority relied upon. 
But where the exercise of power is under 
the commerce clause alone, as in cases under 
the Sherman Act, the ‘trade’ must have ref- 
erence to transactions in or which affect 
interstate commerce. 


‘This Court has since repeatedly recognized 
that the restraints at which the Sherman law 
is aimed, and which are described by its 
terms, are only those which are comparable 
to restraints deemed illegal at common law, 
although accomplished by means other than 
contract and which, for constitutional rea- 
sons, are confined to transactions in or which 
affect interstate commerce. (Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 498.)’ 


“Here the ‘trade’ pursued, if it be such, is 
that of conducting the business of insurance, 
which the Supreme Court has held to be local 
and not interstate in character. 


“Counsel for the Government concede that 
in numerous decisions cited the Supreme 
Court has held that the business of insurance 
is not commerce, yet, strangely enough, ask 
this Court to rule directly to the contrary. 
Of course the Supreme Court decisions must 
be followed by this Court. The indictment 
does not disclose any facts or differences in 
this case which would remove it from the 
controlling effect of the decisions of the 
Supreme Court holding that the business of 
insurance is not commerce. 

“If there is to be any overruling of the long 
time of clear and thoroughly considered de- 
cisions of the Supreme Court, acquiesced in 
for seventy-five years by Congress and ad- 
ministrative agencies, it will have to be done 
by the Supreme Court itself, or by Congress.” 


Federal Contentions 


In claiming the foregoing decision of the 
District Court to be in error, the Govern- 
ment urged in the United States Supreme 
Court, in its Petition as to Jurisdiction, the 
following: 

“This Court has recently pointed out that 
many of the prior decisions dealing with the 
Commerce Clause are to be interpreted in 
the light of the fact that their point of de- 
parture was, in a sense, one-sided. In Wick- 
ard v, Filburn, 317 U. S. 111, 121, the Court 


said: 


‘For nearly a century, however, decisions of 
this Court under the Commerce Clause dealt 
* * * almost entirely with the permissibility 
of state activity which it was claimed dis- 
criminated against or burdened interstate 
commerce. During this period * * * the in- 
fluence of the Clause on American life and 
law was a negative one, resulting almost 
wholly from its operation as a restraint upon 
the powers of the states. In discussion and 
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decision the point of reference * * * was often 
some concept of sovereignty thought to be 
implicit in the status of statehood.’ 


“The bearing of the above quotation on the 
insurance cases is shown by the leading de- 
cision in this field since Paul v. Virginia, 8 
Wall. 168. In New York Life Insurance Co. 
v. Deer Lodge County, 231 U. S. 495, 509, the 
Court said: 


‘We have already pointed out that if insur- 
ance is commerce and becomes interstate 
commerce whenever it is between citizens 
of different States, then all control over it is 
taken from the States and legislative regu- 
lations which this court has heretofore sus- 
tained must be declared invalid.’ 


“The fears thus expressed as to the effect 
upon State legislation of a holding that the 
business of insurance is commerce or inter- 
state commerce must, in the light of later 
decisions, be regarded as unfounded. South 
Carolina State Highway Department v. Barn- 
well Bros., Inc., supra; Western Livestock v. 
Bureau of Revenue, 303 VU. S. 250. 

“If attention is directed to the question of 
what is ‘commerce’ apart from what is com- 
merce among the States, we see no reason in 
principle why a contract for the sale of goods 
should be commerce and a contract for the 
sale of a service should not be commerce. 
The business of Group Health Association 
consisted in making and carrying out agree- 
ments to provide medical services and hos- 
pitalization in return for monthly advance 
payments. This Court had no difficulty in 
determining that its business was ‘trade or 
commerce’ within Section 3 of the Sherman 
Act. American Medical Ass’n v. United States, 
317 U. S. 519. The business of cleaning and 
dyeing clothes does not involve the sale of 
acommodity. It is a service, performed for 
a charge, but an agreement to fix prices for 
such service is a restraint of trade or com- 
merce within Section 3. Atlantic Cleaners & 
Dyers, Inc. v. United States, 286 U. S. 427. 
Moreover, it is settled today that the ‘com- 
merce’ of the Commerce Clause covers every 
kind of interstate communication or com- 
mercial intercourse and is not confined to the 
interstate movement of persons or commodi- 
ties. Associate Press v. National Labor Rela- 
tions Board, 301 U. S. 103; Fisher's Blend 
Station v. Tax Commission, 297 U. S. 650. 
“If, as indicated above, providing the service 
of fire insurance is commerce, the commerce 
which the defendants are charged with re- 
straining is commerce among the States. 
To restrain competition in the fire insurance 
business is to restrain not merely the writing 
of the contract of fire insurance itself but 
also those acts performance of which is re- 
quired by the contract. The essential acts 
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so required are payment of the loss by the 
insurance company if a loss occurs and, on 
the part of the insured, payment of the agreed 
premiums. Under the allegations of the in- 
dictment (par. 18), the insurance company 
pays the loss by check or draft sent to the 
insured and the premiums paid by the in- 
sured are transmitted, through agents, to the 
insurance company. Such payments, involv- 
ing a regular flow of funds in large amounts 
across State lines, are, we submit, clearly 
interstate commerce. National Labor Rela- 
tions Board v. Bank of America Nat. Trust & 
Savings Ass’n, 130 F. (2d) 624, 626 (C. C. A. 
9), certiorari denied, April 19, 1943 (Nos. 
758, 759, October Term 1942). 

“The National Labor Relations Act has been 
held to apply to the employees of a life in- 
surance company, both on the ground that 
such a company is ‘engaged in interstate 
commerce’ and on the ground that a dispute 
between it and its employees would affect 
interstate commerce (Polish National Alli- 
ance v. National Labor Relations Board (C. C. 
A. 7, 6/5/43)) petition for certiorari pend- 
ing, No. 226, this term. 

“In Hinkler v. 83 Maiden Lane Corp. (S. D. 
N. Y., 5/14/43) [7 CCH Lasor Cases 
7 61,601], there is a clear-cut dictum that 
insurance companies are ‘engaged in inter- 
state commerce’. 


“Furthermore, the indictment alleges that 
the business of the defendants includes writ- 
ing fire insurance on goods moving in inter- 
state and foreign commerce. Protection of 
property, by insurance, against the risk of 
loss by fire, and other like causes is univer- 
sally deemed essential to the carrying on of 
commerce. Fire insurance policies on goods 
moving interstate are therefore an instru- 
mentality of interstate commerce just as a 
bill of lading issued on such goods is an in- 
instrumentality of interstate commerce (United 
States v. Ferger, 250 U.S. 199). A conspiracy 
to restrain interstate commerce by monop- 
olizing contracts for the future delivery of a 
commodity is, because of its necessary effect 
on interstate commerce, a restraint thereof 
(United States v. Patten, 226 U. S. 525). A 
conspiracy to restrain or to monopolize an 
instrumentality of interstate commerce must, 
for a like reason, be deemed a restraint or 
monopolization of interstate commerce.” 


Prospects 


If the Supreme Court reverses Paul v. Vir- 
ginia and Congress further regulates insur- 
ance, a somewhat unsettled and confused 
transition period, while change from state to 
federal regulation and control is being ef- 
fected, may occur. 



















































































































































































































































































































































Proposed Amendments 
to Federal Rules of Civil Procedure 


Necessarily, the Rules of Civil Procedure for the District Courts of the United 
States are first-line tools in a major part of all insurance litigation. Insurance 
practitioners will, therefore, find these amendments to the Rules, recommended 
by the Committee on Practice and Procedure of the International Association 
of Insurance Counsel, of definite interest. These proposed changes, which reflect 
the specialized experience gained in insurance litigation under the 1938 Rules, are 
the result of two years’ study by the Committee, and are concurred in by the 
Committee on Practice and Procedure of the Insurance Section of the American 
Bar Association, 


a a a a 


7. ees 


Unquestionably, adoption of the Committee’s recommendations will measureably 
affect insurance litigation. Insurance legal circles, we know, will examine with 
particular attention the proposed Rule 34 which follows the apparent state court 
trend toward broader allowance of privilege—a departure from the wide latitude 
in discovery permitted by the federal courts. Noteworthy also is the Committee’s 
recommendation that parties, upon whom requests are made under Rule 36, 
should be entitled to move for a judicial determination of all questions of 
relevancy and privilege. Members of the bar are wel! aware that Rule 36, in the 
words of one federal judge “provides a drastic remedy” (Walsh v. Connecticut 
Mut. Life Ins. Co.. (DC, ED N. Y.; 1936) 1 CCH Lire Cases { 466,470, 26 Fed. 
Supp. 566,573). Considerable discussion of this recommendation is to be antici- 
pated, for it would eliminate the very real peril under which a party to whom 
requests for admissions are now directed must determine relevancy. 


The good results of practical, thorough analysis are patent in the Committee’s 
recommendations. Particular evidence of this appears in their careful balancing 
of that need for speedy litigation which is basic in the Federal Rules and the 
technical problems that have developed in actual practice. The Insurance Law 
Journal welcomes this opportunity to publish the recommendations of the Com- 


mittee in the interests of all insurance practitioners.—The Editor, 


Rule 6 —Time as to whether or not the plaintiff may refuse 
Rule 6 (b). Attention is called to the con- to replead against the new third-party de- 
struction of this rule in Orange Theatre ee. lai : : 
Corp., v. Amusement Corp., 130 Fed. (2d) s to the jurisdictional questions, certain 
185, where a default judgment was entered cork Rice G2 snk in ie the ee a 
eventhough he pares he agreed bsp etn Role a2 aod 159) iio 
lation to an enlargement of the time. a — 


; fons 
Phraseology of the rule justifies the con- to the intent of Rule 82,’ while some courts 


struction but we recommend that there be 
added to Rule 6 (b) a provision allowing 
parties to extend the time by stipulation to 
be signed and filed in court before the ex- 
piration of the period originally prescribed 
but with proper provision to prevent un- 


warranted delay. 


Rule 14 —Third-Party Practice 


We feel that this rule has received a con- 
struction from certain courts contrary to 
the intent of the drafters of the original 
rule, and much confusion has arisen among 
the district courts on the question of neces- 
sity for the existence of jurisdictional facts 
as regards new third-party defendants and 


have taken the contrary view with reference 
to both jurisdiction and venue.’ 


With regard to the necessity of the plaintiff 
repleading against a third party defendant, 
the courts have likewise divided. Some have 
held that the attitude of the plaintiff in such 
matters is immaterial * while a contrary re- 


sult has been reached in other decisions.‘ 


To obviate these questions we submit the 
following: 


RULE 14—THIRD-PARTY PRACTICE 


(a) WHEN DEFENDANT MAY BRING 
IN THIRD PARTY 


Before the service of his answer a defendant 
may move ex parte or, after the service of 
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his answer, on notice to the plaintiff, for 
leave as a third-party plaintiff to serve a 
summons and complaint upon a person not 
a party to the action where the third party 
action would be independently cognizable in 
the District Court and* who is or may be 
liable to him or to the plaintiff for all or 
part of the plaintiff’s claim against him. If 
the motion is granted and the summons 
and complaint are served, the person so 
served, hereinafter called the third-party de- 
fendant, shall make his defenses as provided 
in Rule 12 and his counterclaims and cross- 
claims against the plaintiff, the third-party 
plaintiff, or any other party as provided in 
Rule 13. The third-party defendant may 
assert any defenses which the third-party 
plaintiff has to the plaintiff’s claim. The 
third-party defendant is bound by the ad- 
judication of the third-party plaintiff's lia- 
bility to the plaintiff, as well as of his own 
to the plaintiff or to the third-party plain- 
tiff. The plaintiff may amend his pleadings 
to assert against the third-party defendant 
any claim which the plaintiff might have 
asserted against the third-party defendant 
had he been joined originally as a defendant. 

A third-party defendant may proceed under 
this rule against any person not a party to 
the action who is subject to the jurisdiction 
of the court and who is* or may be liable to 
him or to the third-party plaintiff for all or 
part of the claim made in the action against 
the third-party defendant. The court shall, 
where necessary, require a plaintiff or a de- 
fendant to replead against such third party.® 





1 Tullgren v. Jasper, 27 Fed, Sup. 413. 

Crum v. Appalachian Power, 27 Fed. Sup. 138. 

Gray v. Hartford Accident and Indemnity Co., 
31 Fed. Sup. 299. 

Morrell v. United Air Lines Corp., 29 Fed. 
Sup. 757. 

United States v. Pryor et al., 2 F. R. D. 382. 

John N. Price and Son v. Maryland Casualty 
Co.,2 F, R. D, 408; and see: 

Address of Hon. Alexander Holtzoff, Report of 
Proceedings at Detroit meeting of Insurance 
Section of American Bar Association, pp. 
265, 267. 

Address on “Third Party Practice’ by L, J. 
Carey, p. 272, same report. 

Address “Expanding Federal Jurisdiction 
under Third Party Practice’’ by Lon 
Hocker, Jr., Insurance Counsel Journal for 
July, 1942, p. 32. 

2 King v. Shepherd, 26 Fed, Sup. 357. 

Lewis v. United Air Lines, 29 Fed, Sup. 112. 

Neirbo Co, v, Bethlehem Ship Building Corp., 
308 U. S. 165; 84 L. ed. 167. 

See, also addresses referred to in Footnote 1. 

* Gray v. Hartford Accident and Indemnity Co., 
31 Fed, Sup. 299. 
* Satink v. Township, 31 Fed. Sup, 229. 

Delano v. Ives, 40 Fed. Sup. 672. 

Whitmire v. Partin, 2 F. R. D. 83. 

See addresses referred to in Footnote 1. 

* Added new matter is italicized: nothing Is de- 
leted. 
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Rule 34—Discovery and Production of 
Documents and Things for Inspection, 
Copying, or Photographing 


Whether or not originally so intended, sev- 
eral of the courts have adopted the view 
that this rule authorized the courts to order 
production for inspection and for copying 
confidential investigation files procured by 
a party or his attorney in connection with 
his investigation of, and preparation for 
trial of, the case’, and authorized the court 
to require a diligent defendant to disclose 
the names and addresses of witnesses to an 
accident procured by defendant’s investiga- 


tor.” 

As shown by the authorities collated in the 
addresses referred to in foot note’ other 
courts have taken the opposite view. An 


amendment to the rule should put these 
doubts at rest. 


We propose an amendment to the rule as 
suggested by Mr. Walter O. Schell of the 
Los Angeles Bar in the following language: 


“RULE 34—DISCOVERY AND PRO- 
DUCTION OF DOCUMENTS AND: 


THINGS FOR INSPECTION, COPY- 
ING, OR PHOTOGRAPHING 


Upon motion of any party showing good 
cause therefor and upon notice to all other 
parties the court in which an action is pend- 
ing may’ order any party to produce and 
permit the inspection and copying or photo- 
graphing, by or on behalf of the moving 
party, of any designated documents, papers, 
books, accounts, letters, photographs, ob- 
jects, or tangible things, not privileged,* and 
which are in his possession, custody or con- 
trol, provided the same would be legally ad- 
missible in evidence in the action for any 
purpose other than solely as an admission or 
as an impeachment of the witness*® or* order 
any party to permit entry upon designated 
land or other property in his possession or 
control for the purpose of inspecting, meas- 
uring, surveying, or photographing the 
property or any designated relevant object 
or operation thereon. The order shall specify 
the time, place and manner of making the 
inspection and taking the copies and photo- 


graphs and may prescribe such terms and 
conditions as are just. 


The term ‘privileged, as used in this rule, 
shall be deemed to include the results of any 
investigation made by any party to an action 
or anyone on his behalf, for the purpose of 
ascertaining any facts material to said action 
or for the purpose of preparation for trial 
thereof.” *® 
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1 Revhim v. Chapman, 2 F, R. D. 361. 

Bough v. Lee, 28 Fed. Sup. 673. 

Price v. Levitt, 29 Fed. Sup, 164. 

Colpak v. Hetterick, 40 Fed. Sup. 350. 

2 State v, Pan-American Bus Lines, 1 F. R. D. 
213. 

Stern v. Exposition Greyhound, Inc., 1 F, R. D. 
696. 

Kenealy v. Texas Co., 29 Fed. Sup. 502. 

* For addresses dealing with this particular sub- 
ject reference may be had to: 

Address of Walter O. Schell, Report of Pro- 
ceedings of the Section of Insurance Law at 
the Detroit meeting (1942-43) of the Ameri- 
can Bar Association, p. 278. 

Address of Hon. Martin Convoy in the Report 
of Proceedings of the Section of Insurance 
Law at the Indianapolis meeting (1941-42), 
pp. 144, 146, 

Address of Hon, Alexander Holtzoff of the 
Department of Justice from the Report of 
Proceedings of the Section of Insurance Law 
at the Detroit meeting, pp. 265, 268. 

‘which constitute or contain evidence mate- 
rial to any matter involved in the action’’ 
deleted. 

* Italics added. 


Rule 36 — Admission of Facts and of 
Genuineness of Documents 


Rule 36 (a) fails to incorporate therein any 
protection as against admission as to the 
genuineness of documents which may be 
privileged from production, as is specifically 
provided for in connection with the taking 
of depositions. (See Rule 26 (b)). Neither 
does this Rule provide any means whereby 
an appeal may be made to the court to de- 
termine whether or not such a document 
may be relevant or privileged. Some courts 
have declined to entertain motions to vacate 
a request for admissions, or to entertain any 
proceeding to determine the propriety of 
such requests.’ Other courts have taken a 
contrary attitude and have entertained mo- 
tions to vacate or suppress such a request.’ 
We recommend that Rule 36 (a) be so 
amended as to exclude the right to request 
the genuineness of documents which may be 
privileged, and that a proceeding be incor- 
porated therein authorizing the party upon 
whom the request is made to apply to the 
court by motion for the determination of all 
questions of relevancy and privilege, in the 
same manner as objections to interroga- 
tories are provided for in Rule 33. 


1 Nekrasoff v. United States Rubber Co., 27 Fed. 
Sup. 953. 
Modern Food Process Co. v. Provision Co., 30 
Fed. Sup, 520. 
Van Horne v. Himes, 31 Fed. Sup. 346. 
2Momand v. Paramount Pictures Distributing 
Co., 36 Fed. Sup. 568. 
Booth Fisheries Corp. v. General Foods Corp., 
27 Fed, Sup. 268. 
Sulzbacher v. Travelers Ins, Co., 2 F. R, D. 
491. 


Rule 49 — Special Verdicts and 
Interrogatories 


Rule 49 (a) provides that the court “may” 
require a jury to return “only a special ver- 
dict” and Rule 49 (b) provides that the 
court “may” submit to the jury, together 
with appropriate forms for a general ver- 
dict, written interrogatories upon one or 
more issues of fact, the decision of which 
is necessary to a verdict. 


The purpose of the interrogatories pro- 
vided for in connection with a general ver- 
dict is to give either party the right to 
demand, uninfluenced by the action of the 
court, an answer upon a controlling issue 
without regard to the general verdict.’ 


While the court should have power, answer- 
able only to a reviewing court, to determine 
whether proposed interrogatories call for 
answers to controlling issues of fact, the 
right to have the jury return a verdict on 
special issues of fact should not be denied.’ 
We suggest amendment of the first sentence 
of Rule 49 (b) as follows: 


“The court upon its own motion may or upon 
request of a party shall submit to the jury, 
together with appropriate forms for a gen- 
eral verdict, written interrogatories upon 
controlling issues of fact the decision of 
which is necessary to a verdict.” * 


1 Walsh v. Thomas’ Sons, 91 O. S. 210, 216; 110 
N. E., 454. In Ohio practice special findings 
of fact inconsistent with the general verdict 
control the latter and the court is obliged to 
give judgment accordingly, § 11,420-18, G. C. 

For Ohio Practice, where submission is man- 
datory, see Address of Wilbur E. Benoy on 
“Special Verdicts and Interrogatories’’ in 
report of proceedings of Sect'on of Insur- 
ance Law at the Indianapolis meeting 
(1941-42) of the American Bar Association, 
p. 299; Insurance Counsel Journal, October, 
1941, p. 21. 


2In Moyer v. Aetna Life Ins. Co., 126 Fed. (2d) 
141 [6 CCH Life Cases 1063], the trial court, 
under this rule, refused to submit special 
interrogatories to the jury giving as his 
reason: ‘‘They were refused because they 
might be confusing, because they were all 
covered in the general charge of the court.” 
The Circuit Court of Appeals held that there 
was no error, illustrating the necessity for 
the change in the language of the section. 


*State statutes using similar mandatory lan- 
guage: 
Conn. Gen, Stat. § 5658. 
Ill. Smith-Hurd Revised Stat. ch. 110 § 189. 
Kan. Gen. Stat. 1935, § 60—2918. 
Ky. Carrolls Civil Code § 327. 
Mich, Compiled Laws 1920 § 14290. 
Ohio Gen, Code § 11420-17. 
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Rule 52—Finding by the Court 
Rule 58 —Entry of Judgment 


Rule 58 provides for entry of judgment im- 
mediately upon the return of verdict by the 
jury (with certain exceptions) and provides 
that the notation of a judgment in the civil 
docket constitutes the entry of the judg- 
ment. 

Rule 52 (b) provides that the court may 
amend its findings or make additional find- 
ings and amend the judgment on motion of 
a party made not later than ten days after 
entry of judgment. 

The difficulties incident to the entering of 
judgment before a motion for new trial, and 
similar motions provided by Rule 52 (b) 
are disposed of, are well illustrated in the 
recent decision of Leishman v. Associated 
Wholesale Electric Co., Supreme Court Law 
Ed. Advance Opinions, p. 495, rendered on 
Feb. 15, 1943. Error of the lower court in 
the interpretation and disposition of a mo- 
tion filed under Rule 52 (b) required rever- 
sal of the judgment below dismissing an 
appeal. 

The rules should be so specific that such 
procedural questions, which accomplish 
nothing but added expense to our clients, 
should be avoided. 

We recommend that the above rules, and 
all necessary relevant rules, be amended so 
as to require the disposition of all motions 
before judgment is entered. 

Many states, some of which are indicated 
in the foot notes, provide that when a mo- 
tion of a new trial is filed within the time 
permitted, the judgment shall be entered 
only after the court has disposed of the mo- 
tion for new trial, or such other motions as 
may have been rightfully filed; but upon 
the overruling of such motions, judgment 
shall be immediately entered.’ 


1Tll, Smith-Hurd’s Rev. Stat. ch. 110 § 192. 
Ohio § 11599, 11600, G. C. 
Mass, Gen. Laws, ch. 231 § 127. 
Wash, Rem. Rev, Stat. § 431. 
Wyo. Rev, Stat. 89-2601. 


Rule 59 — New Trials 


Rule 59 (a) deals with “grounds” for a 
new trial specifying such grounds as “(1) 
in an action in which there has been a trial 
by jury, for any of the reasons for which 
new trials have heretofore been granted in 
actions at law in the courts of the United 
States; and, (2) in an action tried without 
a jury, for any of the reasons for which 
rehearings have heretofore been granted in 
suits in equity in the courts of the United 
States.” 


We believe that the grounds for new trials 
should be specifically set forth in the Rules. 
In Ohio grounds for motion for new trial 
are specifically set forth in the statute.* 

In the Constitutional Amendments of 1912, 
in Ohio, appeals de novo to the Courts of 
Appeal were granted “in the trial of chan- 
cery cases.”* The Appellate Courts ever 
since have spent much time in many a case 
determining whether the case was a “chan- 
cery case.” They have searched back into 
the fundamentals of Chancery Jurisdiction. 
Much of our clients’ money has been wasted 
in procedural questions.’ Because of the 
phraseology used in this rule, in time, simi- 
lar searches will be required in order to 
ascertain what were “the reasons for which 
new trials have heretofore been granted in 
actions at law in the courts of the United 
States;” and what were the “reasons for 
which rehearings have heretofore been 
granted in suits in equity in the courts of 
the United States.” In Ohio we find that 
the causes for new trial specified in the stat- 
ute adequately fit both law and equity 
cases. We therefore recommend that the 
causes for new trial, both in actions at law 
and suits in equity, be specifically stated 
in the Rules. 


1G. C, 11576. 

2 Art. 4 § 6. 

3 See 2 Ohio Jurisprudence, pp. 78-128. A con- 
stitutional amendment is now being pro- 
posed to dispense with this phraseology. 


Rule 62 —Stay of Proceedings to 
Enforce Judgment 


Under Rule 62, subdivisions (b), (d) and 
(f), the District Court has the express 
power to stay execution pending the dis- 
position of a motion for new trial. How- 
ever, the rule does not provide for a stay 
beyond the disposition of the motion for 
new trial. 

Subdivision (d) provides that a supersedeas 
bond may be given at or after the time of 
filing the notice of appeal, or of procuring 
the order allowing the appeal, as the case 
may be. Consequently, under the rule, 
there is a period between the determination 
of the motion for new trial‘and the filing 
of the notice of appeal during which there is 
no express provision for a stay of execution. 
In most instances, it is not practical to file 
the notice of appeal and stay bond upon the 
denial of the motion for new trial. Some 
express provision should be made giving 
the District Court discretionary power to 
stay execution, either with or without the 
filing of supersedeas bond, upon such con- 
ditions as it deems equitable during the 


(Continued on page 182) 
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WAR DAMAGE INSURANCE-— 
THIRD YEAR PREMIUMS 


Noteworthy, in any consideration of the 
future of War Damage Corporation insur- 
ance, is the first stirring of pertinent 
Congressional action in this 78th Session. 
S. 1534, introduced by Ohio’s Senator Taft, 
would direct WDC to write a third year’s 
insurance for all assureds who have paid 
their war damage premiums during the last 
two years. Premiums, as fixed by the pro- 
posed law, possess an attractive, almost gift- 
like quality, being limited to an amount “not 
in excess of the actual cost of issuing the 
renewal policy, as determined by the War 
Damage Corporation, but in no case in ex- 
cess of $2 per policy’—a real bargain for 
large industrial assureds. 

In the absence of a report by the Senate 
Committee on Banking and Currency we 
will not venture an opinion as to whether 
“actual cost of issuing the renewal policy” 
will be considered as including allowances 
to home offices, or whether it will be limited 
to agents’ allowances and nothing more. It 
is to be observed, however, that Senator 
Taft’s bill does not dispose of the ultimate 
problems—the treatment of unused pre- 
miums at the war’s end, and the possibilities 
for some form of “renegotiation” with in- 
surers. Writing this note as we do in the 
shadow of Pearl Harbor’s second anni- 
versary, we are conscious only of thankful- 
ness that two years’ united effort already 
makes possible sound talk of reduced war 
damage premiums, and eventual refund of 
premiunis. 


AVIATION INSURANCE RATES— 
MARITIME ANALOGIES 


Post-war European aviation insurance, so far 
as premium rates, coverage, and the rest are 
concerned, today has as unpredictable a 
future as do the Continental airlines—Air- 
France, KLM, Sabena, Statni and others— 
themselves. We can be sure, however, that 
foreign aviation insurance will be a factor 
in transport carriage in the “Air Age,” 
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ready to cover what French legal circles 
designate, in a phrase of almost doubtful 
pronriety for Anglo-Saxon ears, risques 
de lair. This to-be-expected foreign insur- 
ance competition came forcibly to mind on 
reading a report by Dr. S. S. Huebner to 
the United States Shipping Board, quoted 
in A. Chalmers Charles’ highly interesting 
paper, Historical Background and Definition 
of Inland Marine Insurance. Today, with 
aviation insurance rates a subject of Con- 
gressional consideration in the proposed 
Civil Aeronautics Act of 1943, Dr. Hueb- 
ner’s earlier analysis of the not too distantly 
related maritime insurance field is worth close 
rereading: 


“In foreign trade transactions it is often 
the case that the buyer, actuated by a desire 
to obtain the lowest rate or to patronize the 
companies of his own country, dictates where 
the insurance will be placed, the shipper 
having no voice whatever in the matter. 
Rates prevailing in the different international 
markets can be easily ascertained by cable 
and orders for insurance may be placed 
easily and promptly through the same medium. 
It is for this reason that England has for 
years been the world’s leading marine in- 
surance market. Here underwriters are 
called upon daily to accept cargo and vessel 
risks from all parts of the world. Thus a 
shipment of goods from New York to Cal- 
cutta may be insured by the consignee 
through an agency in Calcutta with a British 
company located in London. Even where 
the shipper in America controls the insur- 
ance he may, if actuated by a desire to 
obtain the very lowest rate, instruct his 
broker to cable his correspondent in London 
to ascertain the foreign rate. This corres- 
pondent in turn is in touch with the insur- 
ance market throughout the maritime world. 
If the rates reported are not any better 
than the American rate, the insurance will 
probably be placed here. But if the rate 
quoted abroad is sufficiently lower, the in- 
structions are to place the insurance with 
the foreign underwriter. It is in this way 
that a great deal of insurance on American 
hulls and cargoes disappears from the Amer- 
ican marine insurance market. 
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“American companies are thus obliged to 
compete with the insurance market of the 
world. In the absence of such competition 
it might easily result that insurance rates 
for American merchants and vessel owners 
would be higher than those obtained by 
their foreign competitors, thus handicapping 
American commerce. This fact should never 
be lost sight of, and indicates the inad- 
visability of arbitrarily restricting insurance 
to domestic companies, or of subjecting rate 
making to the approval of a governmental 
board. 


“Attempts have been made to bring marine 
insurance under the same laws that govern 
fire insurance rating. Such a policy, how- 
ever, would likely result in the transferring 
of such marine insurance to other jurisdic- 
tions. Modern business requires underwriters 
to give immediate quotations, and there is 
not time to first refer rates to some govern- 
mental board for approval. Long before 
the board could act upon the case some 
foreign underwriter would get the business 
from the shipper, even assuming that the 
foreign buyer would not exercise his right 
to dictate the placing of the insurance.” 


To the point, we think. 


ATHLETES’ HOSPITALIZATION 
PREMIUMS 


Without holding any brief for “profession- 
alism” in high school athletics, we can ap- 
preciate the harried feelings of many a 
coach on reading a recent opinion by Oregon’s 
Attorney General which is definitely “anti—” 
in effect. School district funds, the ruling 
submits, are not to be used to pay hospital 
association insurance premiums on student 
members of athletic teams. Following a 
well-precedented path, the opinion goes on: 
“It is hardly conceivable that a school dis- 
trict or any of its officers or agents would 
be negligent or found to be the cause of 
a physical injury to a member of the school 
athletic team . .” Unquestionably, the 
opinion has judicial support, and takes its 
place as one more deterrent to the “hit ’em 
high, hit ’em low” style of play, but we 
wonder if the staff of the Attorney General 
of Oregon has ever witnessed a champion- 
ship game in the mid-western “basketball 
belt”? From casual descriptions we've had 
of these, we wouldn’t be surprised to hear 
of a normally staid school district climbing 
up on its hind feet and racing along after 
even the least Varga-like drum majorette. 
No. All things considered, it seems that 
there is still something to be said for the 
subsidized hospitalization idea. 
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INSURANCE AS TAX BUFFER— 
ROSWELL MAGILL SCORES 


Tax insurance demands a special technique 
in applying the basic insurance functions 
that demands an expertise to which, reluct- 
antly, we lay no claim. However, notwith- 
standing the fact that our individual preview 
of this Declaration-laden December 15th is 
clouded by all the harried miscomputations 
of the average taxpayer, we are more and 
more firmly convinced that “Insurance and 
Taxes” will inevitably be rated as twin 
certainties in a more cheerful variation of 
the old macabré saw. 


Nowhere have we seen this brought out 
so forcefully as in the sharply-drawn picture 
of the professional man in his role of tax- 
payer which Roswell Magill etched for the 
American Institute of Accountants. Mr. 
Magill, whose one volume Impact of Federal 
Death Taxes brings out all the dynamite 
in tax dynamics, makes each point count, 
and drives each home hard. This recent 
speech before the Institute accurately sums 
up the tax situation of the professional man 
and—of direct interest—offers relief in the 
form of a well-grounded insurance program. 
We quote: 


“Let us assume in each case that our pro- 
fessional man of forty can reasonably look 
forward to twenty more years of earning 
capacity. During each of those years he 
and his family must live and each year he 
must pay his State and Federal income 
taxes. Suppose he can look forward to an 
average annual income of $10,000 per year. 
At present rates, his total income taxes, 
Federal and State, will be about $2,600. These 
are, of course, preferred charges on his 
earnings; or, if you like, the Government 
is a joint owner of something over one- 
quarter of his income, as he earns it. If 
he can live on half his gross income, or 
$5,000 per year, he can save about $2,400. 
In twenty years that saving will yield him 
$48,000, aside from interest. Since estate 
and inheritance taxes at this level are small, 
his beneficiaries will receive about this amount 
less the expenses of administration and debts. 
* ¢ 6 


“Income taxes may come to be less than 
they are now; we surely hope so. Never- 
theless, the probably inescapable expendi- 
tures of the Federal Government for interest, 
a military establishment, pensions, and social 
security, to mention some only of the essen- 
tial items, make a $20,000,000,000 budget 
for at least the decade after the war a 
reasonable probability. If so, taxes on in- 
dividuals will probably be not far different 
from what they are today. 

* - * 
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But it is after confirming our own well- 
established suspicion concerning the small- 
ness of the estate which may be accumulated 
out of current earnings, that Mr. Magill 
scores: 
* the use of insurance is our pro- 
fessional man’s best hope of enlarging his 
estate. There are several reasons for this 
conclusion. Insurance will not only assure 
him the addition of compound interest to 
his savings, but interest free of income 
taxation to him. Income taxation is the 
principal factor preventing the accumulation 
of an estate of any size. Moreover, the 
average man would be apt to take out some 
insurance before he reached forty, to get 
the benefit of lower rates. In that case, he 
would have a head-start on his savings 
program. He might save similar amounts 
in other ways, but the element of compul- 
sion in an insurance premium aids in the 
regular savings of the comparatively small 
installments. Even with the estate tax exemp- 
tion of insurance proceeds eliminated, there 
is, then, a powerful incentive toward the 
use of insurance to build up an estate.” 


ASSOCIATION OF LIFE INSURANCE 
PRESIDENTS’ 37th ANNUAL MEETING 


The Astor Gallery of the Waldorf-Astoria 
was the scene of the 37th annual meeting of 
the Association of Life Insurance Presi- 
dents, December 2 and 3, 1943, in New York 
City. Your correspondent, who attended 
the public sessions of the meeting on De- 
cember 2—the executive sessions took place 
on December 3—found corroboration in his 
conclusion that the meeting was highly suc- 
cessful in the excellence of the addresses, 
and the enthusiastic response accorded the 
speakers—both following their remarks, and 
in the small groups which congregated after 
the sessions. 


“Looking Forward with Life Insurance” 
was the keynote of the public sessions. As 
chairman, Col. Franklin D’Olier, President 
of The Prudential Insurance Company of 
America, opened the first session with a 
statistical summary of the year’s life insur- 
ance business, predicting that there would 
be approximately $12,700,000,000 in new life 
business purchased during 1943. He pointed 
out that state regulation has been effective 
in the past and urged an even closer coop- 
eration between insurers and state authori- 
ties. The goal toward which life companies 
should strive, he said, was the furnishing of 
the best possible life insurance protection at 
the lowest net cost consistent with safety. 


Following Col. D’Olier’s address, messages 
of greeting were brought to the Association 
by Mr. James A. McClain, President of the 
American Life Convention; Mr. H. W, 
Manning, President of the Canadian Life 
Insurance Officers Association; Mrs. Grace 
McCurdy, President of the National Fra- 
ternal Congress of Americas Mr. Holgar J. 
Johnson, President of the Institute of Life 
Insurance; and Mr. Herbert A. Hedges, 
President of the National Association of 
Life Underwriters. 

In a vigorous protest against possible federal 
control of insurance, intimated by the pend- 
ing prosecution of fire underwriters by the 
Department of Justice for violations of the 
Sherman Act, the Honorable Charles F. J. 
Harrington, Commissioner of Insurance of 
Massachusetts, and President of the Na- 
tional Association of Insurance Commis- 
sioners, contended that the rule in Paul v, 
Virginia (1869), 75 U. S. 168, vesting in the 
states the control of insurance companies, 
was sound and should not be qualified. 
Speaking on “Social Security—Public and 
Private”, Mr. M. Albert Linton, President 
of the Provident Mutual Life Insurance 
Company, warned against federalization of 
the present state-federal unemployment in- 
surance program, asserting that the present 
system was sound and sufficiently fluid to 
adequately care for local needs. In an ad- 
dress entitled “Increasing Responsibilities 
of Life Insurance”, Mr. Gerard S. Nollen, 
President of the Bankers Life Company, 
emphasized the need for increasing research 
in the matters of investments, public edu- 
cation, and home office and agency pro- 
cedures. Mr. Arthur W. Page, Vice President 
of the American Telephone & Telegraph 
Company, and a director of The Prudential 
Insurance Company of America, delivered 
an able address on the subject “Looking 
Forward in Public Relations.” 


SEASONAL NOTES (12-9-43) 


Today there isn’t enough ice along Michigan 
Boulevard to intrigue even the most sportive 
of the new wood runnered sleds. Shoppers, 
a late incomer informs us, are falling much 


faster than snow. More, we have 
just been treated to the dismaying dis- 
covery that not one of the 30 Noels, 13 
Christmases, and 7 Yules appearing in the 
Illinois Bell Telephone Company’s exact 
directory is listed as “insurance agent”. Re- 
gardless, we'll finish this issue the way we 
want to—with our fullest “Merry Christmas” 
and hope for top production in ’44! 
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Digests of Articles on 


Insurance Law 


from Contemporary Periodicals 


LIFE INSURANCE OPTIONS 


56 Harvard Law Review 1147 (June, 1943) 
By Austin Wakeman Scott 


Dane Professor of Law, Harvard Law School, Har- 
vard University 


A person who takes out insurance on his 
life may deem it advisable not to have the 
proceeds paid in a lump sum to a benefi- 
ciary. 

There are two ways of accomplishing his 
purpose. He may provide for the entrust- 
ing of the proceeds to an individual or 
corporate trustee, either by naming the 
trustee as beneficiary of the policy or by 
assigning the policy to him, to be admin- 
istered according to the terms of a trust 
agreement made between them, This is what 
is known as an insurance trust. On the 
other hand, he may provide that the pro- 
ceeds of the policy shall be retained by the 
insurance company and that it shall make 
payments from time to time to the bene- 
ficiary of the policy. 


In the standard forms of insurance it is 
provided that the insured person shall have 
certain optional modes of settlement. The 
options ordinarily include, as an alternative 
to a lump-sum payment, the payment of 
installments for a certain number of years 
or for the life of the beneficiary, or the pay- 
ment of interest to a beneficiary for life 
and the payment of principal on his death 
to another beneficiary. 


Debtor or Trustee? 


Where the proceeds are retained by the in- 
surance company, the question arises 
whether and to what extent the rules apply 
which are ordinarily applicable to trusts, 
or whether and to what extent the rules 
apply which are ordinarily applicable to 
debts or other contract rights. 


If, as is almost universally the case, the in- 
surance company is not required to and 
does not segregate the proceeds but merely 
undertakes to make the required payments 


out of its general funds, the company holds 
nothing in trust and is not a trustee. 


Even if the insurance company is technical- 
ly a debtor rather than a trustee, however, 
it by no means follows that the ordinary 
rules applicable to debts are applicable, or 
that the ordinary rules applicable to trusts 
are not applicable. It is necessary to con- 
sider the precise question which is presented 
and to determine whether the analogy to 
an ordinary debt or the analogy to an ordi- 
nary trust should be applied. 


Restraints on Alienation 


The question may arise as to the validity of 
a provision in the agreement that the inter- 
est of the beneficiary of the policy shall not 
be assignable by him or subject to the 
claims of his creditors. In the great major- 
ity of the American states such a provision 
as to the interest of the beneficiary of a 
trust is valid. On the other hand, it is 
held that a restraint on the alienation of a 
legal interest is invalid. The question as 
to the validity of such a provision should 
not depend for its answer on whether the 
company is a trustee or debtor, but on 
whether the reasons for permitting such 
restraints in the case of a trust are appli- 
cable. It seems clear that the purposes 
served by such contracts are so much like 
those served by trusts, and are so different 
from ordinary debts or contracts, that the 
restraint should be permitted, even though 
technically no spendthrift trust is created. 
It has been so held. 


Rules Against Perpetuities 


The question may arise whether the Rule 
Against Perpetuities is applicable to a con- 
tract made by the insurance company to 
make deferred payments. It is clear that 
the Rule Against Perpetuities is applicable 
to equitable interests created under a trust, 
and that it is not applicable to ordinary 
debts or contracts. 


It seems fairly clear that, even though the 
company is not a trustee, policy forbids an 
arrangement in contraversion to the Rule 
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Against Perpetuities. 
ever, is still an open one. 


It has recently been held in New York in 
Holmes v. John Hancock Mutual Life Ins. 
Co., 41 N. E. (2d) 909, that a contract with 
an insurance company for deferred pay- 
ments is not within the statutory rule which 
provides that the absolute ownership of 
personal property shall not be suspended 
for a longer period than during two lives. 


The question, how- 


Anticipation of Payments in Emergencies 


The question has been raised whether under 
a contract between the insured and the in- 
surance company for deferred payments the 
court may permit the beneficiary to receive 
accelerated payments where he is in need. 


It is well settled that such accelerated pay- 
ments may be authorized or directed by 
the court in the case of a trust. On the 
other hand, it is clear that a debtor can- 
not be made to pay installments not yet due 
even though the creditor may be in need. 
In a number of cases it has been held that 
the court cannot properly direct an insur- 
ance company to make such payments un- 
der a fiduciary contract even though the 
beneficiaries are in need. 


The courts have said that the insurance 
company is not a trustee. This is not neces- 
sarily a sufficient reason for denying relief. 
It would seem that to grant the relief would 
not impose a hardship on the company. 


The Statute of Wills 


Another question which may arise is 
whether the provisions of an agreement be- 
tween an insurance company and the in- 
sured or the beneficiary of the policy involves 
a testamentary disposition and is invalid 
for failure to comply with the requirements 
of the Statute of Wills. 


The question arose in a recent case, Mutual 
Benefit Life Ins. Co. v. Ellis, 125 F. (2d) 127 
(C. C. A. 2d, 1942). On the death of the 
insured the beneficiary, who was entitled to 
a lump-sum payment, made an agreement 
with the company under which it was to 
retain the proceeds and to pay her interest 
thereon for her life, she reserving the right 
to withdraw the principal at any time. 


On her death the principal was to be paid 
to her sisters-in-law, if living, and, if not, 


to her estate. The insured died and her 
sisters-in-law claimed the money. The court 
held that they were entitled to it and that 
the agreement was not invalid as a testa- 
mentary disposition which did not comply 
with the requirements of the New York 
Decedent Estate Law. 
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Exercise of Options by Beneficiary 


If the insured person dies without having 
selected one of the options, the beneficiary 
who is entitled to the proceeds may choose 
one and he may enter into a more elaborate 
fiduciary agreement with the insurance 
company under which deferred payments 
are to be made to him or to others. Where 
an insurance trust is created by the insured 
the question arises whether the trustee can 
properly exercise one of the options under 
which deferred payments are to be made to 
the trustee. 


The first question is whether under the 
terms of the policy the trustee is entitled 
to exercise the option. Ordinarily there is 
nothing in the terms of the policy to pre- 
vent him from so doing. 


Where, however, it is provided in the policy 
that a corporation cannot exercise the op- 
tion and where the trustee is a trust insti- 
tution, the matter is more doubtful. It may 
well be held, however, that the provision 
is applicable only where the corporation is 
beneficially entitled, and not where it is a 
trustee for individuals. 


Related Question 


A further question is whether under the 
trust instrument it is within the power of 
the trustee to leave the proceeds with the 
insurance company to be paid in install- 
ments rather than to take the proceeds in 
a lump sum and invest them. 


There is no difficulty where the terms of 
the trust expressly permit this. Where the 
trust instrument is silent, it is arguable that 
the trustee in leaving the proceeds with the 
insurance company is making an improper 
trust investment. 

In a state like Massachusetts such a loan 
may be justified if prudent. In states in 
which the scope of trust investments is 
more limited, an unsecured loan is not a 
proper trust investment. Even if the insur- 
ance company is regarded as a trustee, the 
trustee of the policy would not be justified 
ordinarily in entrusting the funds to an- 
other as trustee, since this would be an im- 
proper delegation. 


However, the answer to all this would seem 
to be that.the exercise of the option by 
the trustee is not the making of an invest- 
ment, but merely the choice among alter- 
native methods of enforcing the rights 
under the policy. 


Although no case has been found involving 
the right of the trustee under an insurance 
trust to exercise one of the options where 
the trust instrument is silent, it has been 
held in New York that a guardian can 
properly do so. 
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FOREIGN INSURANCE COMPANIES 
IN MEXICO 


18 Tulane Law Review 89 (October, 1943) 
By Henry Paine Crawford 


Member of the District of Columbia, California, and 
Georgia Bars ; ‘Specialist in Latin American Law, 
Bureau of Foreign and Domestic Commerce 


In December, 1935, a delegation sent by 
the Fire Offices Committee of London 
arrived in Mexico to discuss with the Secre- 
taria de Hacienda y Crédito Piblico several 
modifications of the then nevy Mexican in- 
surance law. It was stated hat the dele- 
gation had conferred with assoc:ations of 
underwriters in New York prior to its ar- 
rival in Mexico and had obtained the 
advance consent of these associations to 
concur in any agreement made with the 
Mexican Government. 


The delegation from the Fire Offices Com- 
mittee of London was later joined by a 
Canadian representative and representatives 
of the German underwriters. Shortly after 
their arrival in Mexico, this group of indi- 
viduals held frequent conversations with 
the Secretary of the Mexican Treasury. 
French and Dutch insurance companies 
reportedly adhered to the plans of the for- 
eign group. 


Modifications Requested 


Four principal objections to the new law 
were raised by the foreign insurance com- 
panies: (1) The requirement of organizing 
registered branches instead of mere agen- 
cies in Mexico of foreign companies desiring 
to write direct insurance within the country, 
and the investment of a minimum of 300,000 
pesos for each class of insurance written by 
such branches; (2) the investment of 75 per 
cent of their Mexican capital and reserves 
in various types of Mexican securities, par- 
ticularly the investment of a minimum of 30 
per cent in obligations of the Mexican Fed- 
eral Government; (3) the statutory limita- 
tion of single risks to a maximum of 10 per 
cent of the capital and reserves of Mexican 
branches, irrespective of the fact that all 
assets of the parent organization had to be 
pledged against liabilities arising from oper- 
ations in Mexico; and, (4) the requirement 
that reinsurance be offered first to “‘nation- 
al” companies and secondly to “Mexican” 
companies. 


The Challenge 


Finally, in February, 1936, the represent- 
atives of foreign insurance companies then 
operating in Mexico indicated to the Mex- 
ican Government that the foreign companies 
would withdraw from the country unless 
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the insurance law was modified in certain 
of its sections. This virtually constituted 
an ultimatum. 


The Mexican Government immediately ac- 
cepted the challenge. It is obvious that 
Mexico could not have evaded the issue cast 
by the ultimatum unless it were prepared 
to permit a foreign minority to dictate the 
internal legislative and economic policy of 
its government. 


On March 17, 1936, it was announced that 
all foreign fire and marine insurance compa- 
nies then operating in Mexico had submitted 
to the Secretaria de Hacienda y Crédito 
Piblico their withdrawal from the country 
because of the refusal of the Mexican Gov- 
ernment to change the General Insurance 
Law of August 31, 1935. 


Effect of Withdrawal 


The immediate result of the action taken 
by the various companies was a chaotic 
condition in Mexican insurance. According 
to reports from reliable sources, there were 
at the time only three Mexican companies 
in a position to write fire and marine insur- 
ance. 


It can readily be seen that the three Mexi- 
can companies could not have handled 
the insurance then available, even though 
other local companies then established in 
Mexico had been willing to give it to them. 
At this point in the article, the author 
offers a review of some of the principal 
sections of the General Insurance Law of 
that country, followed by a comparison with 
outstanding American legislation on kindred 
features. 


Classification of 
“Institutions of Insurance” 


The Ley General de Instituctones de Seguros 
of Mexico classifies “institutions of insur- 
ance” into three groups as to origin—na- 
tional institutions of insurance, authorized 
Mexican companies, and branches of for- 
eign companies authorized to operate in 
Mexico. 


“National insurance institutions” are de- 
scribed as those orgenizations which are 
formed with the direct intervention of the 
Federal Government of Mexico (Estado 
Federal). “National” insurance companies 
are gov erned by special legislation, and oniy 
in the absence of the latter by the general 
insurance law of the country. The Secre- 
taria de Hacienda y Crédito Publico has ex- 
clusive jurisdiction over the formation and 
operation of “national” companies. 

Group two relates to the usual Mexican 
corporate organization and group three is 
self-explanatory. 
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Insurance itself is divided into eight 
standard classes: (1) Life, (2) accident and 
health, (3) civil liability and professional 
risks, (4) marine and transportation, (5) fire, 
(6) agricultural, (7) automobile, and (8) 
miscellaneous. 


Mexican Law versus New York Law 


One of the most interesting features of 
the situation is the startling similarity in 
many instances between Mexican insurance 
law and that in force in the state of New 
York under which most large American 
insurance companies operate successfully. 
In fact, three of the four principal objec- 
tions raised by the Fire Offices Committee 
of London could, with equal logic, be raised 
against New York state insurance law. 


Under the latter, the single risk was lim- 
ited to 10 per cent of capital and surplus, 
now 10 per cent of “surplus to policyhold- 
ers”; foreign companies must domesticate 
themselves within the state; investment of 
capital and reserves is generally restricted 
to domestic securities, although reinsurance 
need not be given to companies authorized 
to do business within the state of New 
York, 


Special Requirements 

Doubtless much of the disagreement on 
the part of the foreign companies arises 
from the fact that under Mexican insurance 
law, branches of foreign insurers are re- 
quired to invest 300,000 pesos minimum 
capital for each class of insurance written 


as against 200,000 pesos by Mexican com- 
panies for each of the first five classes and 
100,000 pesos for each of the last three. 


In addition to the above requirement laid 
on foreign companies operating in Mexico, 
they are compelled to submit their world- 
wide assets to Mexican risks as a sort of 
super-reserve. While these provisions ap- 
pear onerous, some grounds exist for such 
rulings. 


Under the common law, the state has the 
power to require foreign insurance compa- 
nies to accept conditions different from 
those imposed on domestic corporations. 
New York courts have not hesitated to 
uphold this principle. 


In addition to the customary requirements 
of domestication in Mexico, a foreign insur- 
ance company must show five years of suc- 
cessful operation in its own country. 


On August 31, 1936, one year after the pub- 
lication of the original insurance act and 
a few months after the foreign companies 
had withdrawn from Mexico, the latter’s 
reinsurance procedure was amended and 
liberalized in the new Article 37. 
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At the same time, Mexico reduced the 30 
per cent mandatory reserve investment in 
federal obligations to 20 per cent. In 1938 
the Mexican Article 86 was again amended, 
maintaining the 20 per cent ratio but adding 
obligations of the Federal District of 
Mexico. 


Intercompany Reinsurance 

So far as Mexican legislation is concerned, 
it does not appear that American insurance 
companies are precluded from operating 
successfully in Mexico. 

Various avenues of study are open to Amer- 
ican insurers respecting possible operations 
within Mexico; for example, to incorporate 
as a Mexican life insurance corporation do- 
ing a direct life insurance business within 
Mexico and having sufficient capital and 
starting surplus to permit the direct insurer 
to retain the entire risk; to incorporate as a 
Mexican insurance corporation doing a di- 
rect life or casualty group insurance busi- 
ness within Mexico and reinsuring with the 
parent organization (not as a subsidiary, 
however) ox other reinsurers in the United 
States; or to form an American subsidiary 
now, carry it through five years of success- 
ful operation in the United States, and then 
domesticate it in Mexico. 


Even assuming, however, that different eco- 
nomic conditions exist in Mexico as com- 
pared with the easy diversification and 
reasonably assured value of securities and 
other investments accessible in the United 
States, it does not appear impossible to do 
a successful life insurance business in Mex- 
ico in actual practice. 


Doing Business in Mexico 

Due to the existing prohibition in Mexican 
insurance law against intercompany rein- 
surance, the inauguration of “fire groups” 
within Mexico would require the legislative 
consent of the Mexican Government. 


However, once the Mexican Government 
was convinced of the protective advantages 
to the community and the sound legal basis 
of this method of pooling interests, it might 
be willing to consider a legislative plan 
whereby intercompany reinsurance of this 
particular type could be undertaken. Inas- 
much as such companies would be Mexican 
for purposes of the insurance business, the 
reinsurance would naturally be ceded in 
Mexico among members of the group. 

Although several years might be required 
for the accumulation of reserves before pay- 
ment of dividends by a newly organized 
Mexican insurance corporation, the possi- 
bilities for eventual success are sound. 
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A STUDY OF SOME OF THE 
RECENT DEVELOPMENTS 
AFFECTING INSURANCE 


21 Canadian Bar Review 547 (August-Sep- 
tember, 1943) 


By E. K. Williams 
King’s Counsel, Winnipeg 


An address to the Insurance Section of the Canadian 
Bar Association at its Annual Meeting at Winnipeg, 
August 25-27, 1943 


The people of Canada, like those of the 
other Allied Nations and of the occupied 
countries, are studying with an almost piti- 
ful eagerness what must be done to make 
the Post World War II World a better 
place in which to live. 


The Beveridge Report is entitled “Social 
Insurance and Allied Services.” The “Re- 
port on Social Security for Canada,” pre- 
pared by Dr. Marsh for the Advisory 
Committee on Reconstruction, makes its 
approach to social security “through social 
insurance methods.” 


Basically the “Social Insurance” envisaged 
by the Beveridge and Marsh Reports is not 
insurance in the sense which insurance has, 
until comparatively recently, been under- 
stood and there is, therefore, a great deal of 
confusion in public thinking with reference 
to it. 


The problems presented by the Beveridge 
and Marsh Reports are almost staggering 
in their number and magnitude, but two 
matters should be especially referred to. 


Assumption C 


The first matter is Assumption C. The 
Beveridge Report makes three assumptions, 
the third of which, (C), is “Maintenance of 
employment, that is to say, avoidance of 
mass unemployment.” 


The importance of this reservation is so 
great that its implications should be brought 
home to lawyer and layman alike, and this 
is not being done. 


In effect, the plan is based upon a mainte- 
nance at present levels of national income 
in countries such as Canada, and at the 
same time, aiding to feed and restore the 
stricken countries and to raise their living 
standards up to our own. 


State of Public Opinion 


These objectives can only be achieved by 
an informed nation, made to realize that it 
must solve these preliminary problems be- 
fore it can attain social security in this 
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manger. Only by taxation nearly as heavy 
as that now imposed can the desired result 
be achieved, and only a people fully in- 
formed of the magnitude of the sacrifices 
they must make, can carry out the plan. 


Whether they will is another matter. The 
Gallup poll of Canada shows that fewer 
people were willing in 1943 to pay a small 
part of their monthly incomes in order to 
secure medical and hospital care when 
needed than were willing in 1942. The 
realities of the situation must be brought 
home to the citizens of Canada. 


The Third Principle 


The second matter to be specially referred 
to is the Third Principle of the Beveridge 
Report: 

The Third Principle is that Social Security must 
be achieved by cooperation between the State 
and the individual. The State should offer se- 
curity for service and contribution. The State 
in organizing security should not stifle incen- 
tive, opportunity, responsibility; in establishing 
a national minimum, it should leave room and 
encouragement for voluntary action by each 
individual to provide more than that minimum 
for himself and his family. 


This principle must be read in the light of 
the proposals in the Report (a) to abolish 
workmen’s compensation insurance; (b) to 
promote a system of funeral grants for 
everyone; (c) to abolish Approved Societies 
(those independent bodies which administer 
the present English National Health Insur- 
ance Scheme; to allow some Friendly So- 
cieties and Trade Unions to administer the 
new scheme but not any Insurance concern 
or body associated with it); (d) to abolish 
Industrial Life Insurance Companies and 
Societies. 


Service to Public 


The public will need, and is entitled to, all 
such assistance as can be given to it toward 
understanding just what Social Insurance 
involves. The speaker expressed his belief 
that no body can be so qualified to help as 
the Insurance Section of the Canadian Bar 
Association. 


This section can perform a service to the 
public in presenting, year by year, reports 
on Social Insurance and kindred matters, 
which, in an objective and impartial manner, 
place before the citizens of Canada in lan- 
guage all can understand at least some of 
the things they need and wish to know. 


The speaker concluded his address by com- 
menting on some interesting Canadian de- 
cisions On insurance questions rendered 
since September, 1941. 


INSURANCE LAW 


(153) 





What the Courts 
Are Doing 


SUBROGATION RIGHTS IN FAVOR 
OF INSURANCE CARRIERS 


By George L. DeLacy 


Member of the firm of Kennedy, Holland, DeLacy & 
Svoboda, City National Bank Building, Omaha, 
Nebraska 


Settlements Invalid 


An interesting case has recently been de- 
cided by the Supreme Court of the State of 
Nebraska. I refer to the case of Burks v. 
Packer, 9 N. W. (2d) 471. Everyone, I 
assume, is familiar with the provisions of the 
various Workmen’s Compensation Acts pro- 
viding subrogation rights in favor of the 
employer or the employer’s insurance car- 
rier. These statutes generally provide that 
the employer, having paid compensation to 
his employee, is subrogated to the rights 
of the injured employee against a negligent 
third person, to the extent of the payments 
under the Workmen’s Compensation Act. It 
is likewise elementary that no settlement 
can be made by a negligent third person 
with the employee, so as to exclude the right 
of the employer to proceed against the neg- 
ligent third person. Many cases arise where 
an employee is injured by a negligent third 
party, his employer’s compensation carrier 
pays compensation, and then the employee 
and the negligent third party get together 
and make a settlement. Theoretically, the 
employer’s rights are protected and he can 
go ahead and get back the payments, but 
as a practical proposition, in many cases it 
is difficult to maintain the suit, especially 
after the employee has made settlement and 
is no longer interested. 


Facts in Burks v. Packer 


In the case above mentioned, an employee 
by the name of Burks was injured. He was 
referred to his employer’s physician. The 
employer’s physician operated upon him for 
a hernia. The employee died. The mother 
of the employee made claim against her 
son’s employer for compensation. The em- 
ployer, through his insurance carrier, de- 
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fended. During the hearing a settlement was 
entered into between the mother and the 
compensation carrier mentioned,’ wherein 
the compensation carrier agreed to pay her 
$2,000.00. In the settlement agreement it 
was provided that out of any sums recov- 
ered in a proposed malpractice case against 
the doctor who operated, the compensation 
insurance carrier should be reimbursed the 
$2,000.00 paid by it. A lump sum payment 
of the $2,000.00 was made and this was ap- 
proved, in appropriate proceedings, in the 
District Court, the proceedings again sett- 
ing out that there was an agreement to the 
effect that the compensation carrier was to 
receive the first $2,000.00 out of the con- 
templated malpractice case. 


Settlement of Malpractice Suit 


The same lawyers who made the settlement 
instituted a malpractice case against the doc- 
tor. The doctor carried a liability policy 
and his insurance company assumed to de- 
fend him. In the malpractice lawsuit the 
compensation insurance carrier which had 
paid the original $2,000.00 was made a party 
defendant. The insurance carrier filed an 
answer and cross-petition asking for judg- 
ment over against the doctor and asking 
that in the event the plaintiff should dis- 
continue the action, it be permitted to pro- 
ceed therewith. The case was brought by 
the mother, as special administratrix. Some- 
time after the commencement of the suit a 
settlement was made between the doctor and 
the plaintiff, resulting in the dismissal of 
the action against the doctor, so far as the 
plaintiff was concerned, but reserving all 
rights which the insurance company had to 
continue the suit against the doctor, as 
prayed in its cross-petition. The doctor's 
insurance company paid $2,500.00 to the 
plaintiff in settlement and then thumbed its 
nose at the compensation insurance carrier 
when it demanded its $2,000.00. The doc- 
tor’s insurance company filed an answer to 
the cross-petition, alleging a separate settle- 
ment made with the plaintiff by the payment 
to her of $2,500.00. The company carrying 
the compensation filed a motion for judg- 
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ment in its favor for $2,000.00, alleging the 
separate settlement was in derogation of its 
lien. This motion was overruled. The case 
then proceeded to trial. At the close of the 
plaintiff's testimony the defendant moved 
for a dismissal and this motion was sus- 
taived. The compensation carrier then ap- 
peaicd to the Supreme Court of Nebraska 
and asserted that under the circumstances 
the doctrine of equitable subrogation should 
be applied and that the Court should enter 
a judgment in its favor against the defend- 
ant doctor. This the Supreme Court did. 
It reversed the lower court and directed the 
lower court to enter judgment for the Work- 
men’s Compensation insurance carrier in 
the amount of $2,000.00 and costs. 


Doctrine of Equitable Subrogation 


It will be noted that the lower court held 
that there was no cause of action established 
against the defendant doctor. It should 
likewise be noted that without passing on 
this question, and without regard to whether 
the evidence was sufficient to warrant the 
submission of the case to the jury as to the 
doctor’s malpractice, the Supreme Court 
held that the circumstances warranted the 
application of the doctrine of equitable sub- 
rogation. The Court in the opinion said: 


Without regard to whether the evidence was 
sufficient to warrant submission of the case to 
the jury, the circumstances of this case warrant 
the application of equitable subrogation. While 
the characteristics of statutory subrogation and 
equitable subrogation are the same, we do not 
determine the case under statutory subrogation. 
See Comp. St. 1929, sec. 48-118. 


The doctrine of equitable subrogation did not 
originate in statute or custom, but was invented 
by equity courts for the purpose of doing full 
and complete justice between the parties with- 
out much regard for legal forms. The doctrine 
will be applied in all cases where demanded by 
the dictates of equity, good conscience and pub- 
lic policy. No inflexible rule for its application 
can be laid down. See State v. Citizens State 
Bank, 118 Neb, 337, 224 N. W. 868, wherein 
the court applied the doctrine of equitable sub- 
rogation to the principle, where one pays the 
debt of another in the performance of a legal 
duty, imposed by contract or rules of law. The 
situation in the instant case is similar in prin- 
ciple. See also, 25 R. C. L. 1311, sec. 1; 1313, 
sec. 2; 60 C. J. 740; South Omaha Nat. Bank v. 
Wright, 45 Neb. 23, 63 N. W. 126; Hquitable 
Life Assurance Society v. Person, 135 Neb. 800, 
284 N. W. 260. 


The insurance carrier paid $2,000 to the de- 
pendent mother of the employee and, as here- 
tofore shown, made the settlement with the 
express condition that it be paid the first $2,000 
out of the gross proceeds of any claim or action 
the mother, as personal representative of the 
deceased, employee, had against the doctor. 
Clearly, the insurance carrier was to be subro- 
gated to such extent. 


Conclusion 


Needless to say, this case has put an end to 
the practice of negligent third parties mak- 
ing settlement with injured employees with- 
out considering the subrogation rights of 
the employer or insurance carrier who has 
paid the injured employee compensation. 
This, of course, is as it should be. Right and 
justice demand that the rights of the em- 
ployer or his compensation insurance carrier, 
in case injury to employee is the result of 
negligence on the part of a third party. be 
given first consideration, 


CITY FIRE TRUCK 
A “PRIVATE” VEHICLE 


Fire Department Employee Killed 


The Tennessee Court of Appeals has ruled 
that a fire truck, owned and operated by a 
municipality, is a “private” motor driven 
vehicle within the meaning of an accident 
policy. The insurance company was held 
liable to the widow of the insured and a 
decree was entered awarding the widow 
$1,000 with interest. State of Tennessee ex 
rel., etc. v. The Independent Life Insurance 
Company of America et al., November 13, 
1943 [9 CCH Lire Cases 186]. 


The deceased was employed as a member 
of the Fire Department of the City of 
Nashville. He was killed while working in 
the course of his employment when the fire 
truck, which he was driving, collided with 
a milk truck. When the widow sought to 
recover from the insurer under her hus- 
band’s accident policy, the insurer argued 
that this fire truck was not a “private motor 
driven automobile” or a “public convey- 
ance” within the meaning of the insurance 
policy. This contention was upheld in the 
trial court. 


Policy Provisions 


The accident policy provided that the in- 
surance company would pay the insured 
$1,000 if he were killed under the following 
conditions: 


B. Or if the Insured shall by the collision of 
or by any accident to any railroad passenger 
car, passenger steamship, public omnibus, street 
railway car, taxicab or automobile, stage or 
bus, which is being driven or operated at the 
time by a person regularly employed for that 
purpose, and in which such Insured is traveling 
as a fare paying passenger or on which he is 
lawfully riding on a pass; or by the collision 
of or by any accident to any private horse 
drawn vehicle or private motor driven auto- 
mobile in which Insured is riding or driving; 
. . . 
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D. Subject to all of its terms and conditions, 
this policy is extended to cover truck drivers, 
taxicab drivers, street car motormen and street 
car conductors, when engaged in the line of 
their employment, in actually driving or operat- 
ing a public conveyance. 


Fire Truck not Public Conveyance 


The appellate court, in reversing the Chan- 
cellor’s rulings, first considered whether or 
not the insured was covered under clause 
“D” of the policy. The court stated that: 


“In view of the vehicles mentioned in this 
section (truck, taxicab, street car), we do 
not think the fire truck which insured was 
operating for the City of Nashville at the 
time of his death would be a ‘public con- 
veyance’ within the meaning of paragraph 
‘D’ of the policy. It is evident that a 
‘public conveyance’ as that term is used in 
the policy means a conveyance which hauls 
or carries property, goods, or freight, or 
persons for the public for hire. So we con- 
clude that insured was not covered by this 
section of the policy.” 


Recovery Limited to Clause “B” 


“If petitioner can recover it must be under 
section ‘B’ of the policy. There is no in- 
sistence that he was traveling as a fare 
paying passenger or riding on a pass on any 
of the vehicles mentioned in the first clause 
of section ‘B’ of the policy, and we quote 
that part of the policy solely for the purpose 
of using it as a part of the context in order 
to show the meaning of the second clause 
of section ‘B.’ The second clause pro- 
vides that the policy shall cover injuries 
suffered 

by the collision of or by any accident to any 
private horse drawn vehicle, or private motor 
driven automobile in which Insured is riding 
or driving. 


Insured was not riding or driving a ‘private 
horse drawn vehicle’ so his recovery under 
the policy is limited to a loss suffered by 
the collision of a ‘private motor driven au- 
tomobile.’ The fire truck was ‘motor driven,’ 
and an ‘automobile.’ Moore v. Life & Ac- 
cident Insurance Company, 162 Tenn., 682, 40 
S. W. (2d) 403; Life & Casualty Insurance 
Company v. Cantrell, 166 Tenn., 22, 57 S. W. 
(2d) 792.” 


Meaning of “Private” Vehicle 


The reviewing court’s principal concern was 
the meaning of the word “private” as used 
in clause “B” of the policy in the phrase 
“private motor driven automobile.” 


“It will be observed that this term ‘private 
motor driven automobile’ occurs in a series 
of coverages which are found in the same 
sentence (section ‘B’ of the policy). The 


THE INSURANCE LAW JOURNAL 


first coverage, or clause, in this sentence js 
where the accident occurred while insured 
was riding as a fare paying passenger or on 
a pass on a ‘railroad passenger car, pas- 
senger steamship, public omnibus, street 
railway car, taxicab or automobile, stage 
or bus.’ We think this type of vehicle 
means a public conveyance or a conveyance 
which transports passengers for hire. Now, 
the second coverage in this same paragraph, 
sentence, and series, is when the collision 
occurs while insured is riding or driving a 
‘private motor driven automobile.’ It is 
our opinion that the term ‘private motor 
driven automobile’ as here used does not 
mean an automobile owned by an individual 
person; but to the contrary the term is used 
as the antonym or opposite of the vehicles 
which are described in the preceding clause 
—that is, public vehicles, or vehicles which 
transport passengers for hire. This fire 
truck was the ‘private motor driven auto- 
mobile’ of the City of Nashville, used by 
the City, not to haul passengers for hire 
as a public conveyance, but for the purpose 
of transporting the employees of the City 
and fire fighting apparatus.” 


Ambiguity of Words 


“The term ‘private motor driven automo- 
bile’ is not free from ambiguity. Its con- 
struction and interpretation, away from the 
context, would be even more difficult. 


“We recognize the general rules of con- 
struction that where the language is free 
from reasonable doubt the Court must con- 
strue the contract so as to give effect to 
the intention of the parties, Inman v. Life & 
Casualty Insurance Company, 164 Tenn. 12, 
45 S. W. (2d) 1073; but where the language 
is ambiguous and susceptible of two inter- 
pretations, the insured should be given the 
benefit of the doubt, Bank of Commerce & 
Trust Company v. Life Insurance Company, 
160 Tenn. 551, 26S. W. (2d) 135, 68 A. L. R. 
1380; Hall v. Acacia Mutual Life Insurance 
Association, 164 Tenn. 93, 96, 46 S. W. (2d) 
56; and that interpretation should be adopted 
which would sustain the claim of the policy 
holder. Stovall v. New York Indemnity Com- 
pany, 157 Tenn. 301, 8 S. W. (2d) 473, 72 
A. L. R. 1368.” 


Good Faith of Insurer In Contesting 
Liability 

There was no evidence that the insurance 
company exercised bad faith in contesting 
its liability to the widow under the accident 
policy, and hence the reviewing court ruled 
that the statutory penalty imposed under 
Code Section 6434 should not be assessed 
against the company. 
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LIABILITY OF INSURER UNDER BINDER 
WHERE INSURANCE CANCELLED 


Is the validity of a binder dependent upon 
the acceptance of a policy of automobile 
insurance and the payment of the premium 
by the insured? This question confronted 
the Circuit Court of Appeals, Fifth Circuit, 
in a case in which the insurance company 
denied liability under an eight day binder 
on the grounds that the insured had paid 
no premium, that he had placed the insur- 
ance with another company after the acci- 
dent but before the expiration of the eight 
day period, and that, therefore, the binder 
became ineffective from its original date. 
However, in neither the United States Dis- 
trict Court nor the Circuit Court of Appeals 
was the insurance company successful, and 
in the insurance company’s action brought 
under the Federal Declaratory Judgment 
Act, it was held that the insurer would be 
liable to pay such judgments (within speci- 
fied amounts) as the injured third parties 
might obtain in actions filed by them against 
the insured. Pennsylvania Casualty Com- 
pany, appellant v. Upchurch et al., November 
12, 1943 [19 CCH Automosite Cases 109]. 


Terms of Binder 


The binder was issued on August 12, 1940, 
and was duly signed by the insurance com- 
pany’s authorized representative. It con- 
tained the name and address of the insured, 
specified the amount and character of the 
insurance, and described the property cov- 
ered as trucks. The significant part of the 
binder follows: 


Pennsylvania Casualty Company, herein called 
the Company, does hereby insure the following 
described automobiles, subject to conditions set 
forth in Standard Form Policy, for a period of 
8 days, from noon of the date written above, 
Standard Time, at the address given below. 


There were six trucks plus four tractors and 
semi-trailers referred to in the binder, and 
this equipment constituted all the business 
property owned by the insured when the 
binder was issued. There was an express 
right contained in the binder to replace one 
of the trucks with the truck which was in- 
volved in the collision, and this right was 
exercised prior to the collision. The newly 
acquired truck became automatically in- 
sured under one of the paragraphs of the 
insuring agreements which were incorpo- 
rated in the binder by reference. The col- 
lision occurred on August 15, 1940, no policy 
was ever issued by the company, nor were 
any premiums ever paid, Within the eight- 
day period, but after the collision, the in- 
sured gave notice that he did not want the 
policy and that he had purchased insurance 
with another insurance company. 


Validity of Binder 


The appellate court would not agree with 
the insurer that the validity of the binder 
depended upon the insured subsequently 
taking out the insurance policy. The court 
stated that: 


“At the time of the accident the binder was 
a complete existing contract good for eight 
days. It was contemplated that it would 
be superseded by one for a year, including 
the eight days. The fact that after a loss 
the superseding contract was not made, was 
no breach of the original contract and did 
not cancel it. The proper proportionate 
premium was nevertheless due. The agree- 
ment of the insured to take the policy and 
pay the premium was a sufficient considera- 
tion for the binder. The breach of this 
agreement after the accident did not affect 
the intervening rights and remedies of third 
parties. The payment of the premium is 
not a condition precedent to the validity of 
insurance of this nature; the agreement to 
pay, express or implied, is all that is needed. 
Whether [the insured] owes a premium, and 
if so how much, is not before us. He may 
have breached his agreement but, if so, it 
was after the rights of third parties had 
become fixed. 


* * *& 


“The parties to the insurance contract had 
neither breached it nor attempted to ter- 
minate it prior to said collision. The binder 
was then in full force and effect, and obli- 
gated the appellant to pay to the injured 
persons, on behalf of the insured, all dam- 
ages imposed by law because of bodily in- 
juries and destruction of property caused by 
said accident and arising out of the owner- 
ship, maintenance, or use of said truck. 


* * * 


Third Parties’ Rights 


“It is true that the rights of the Herrins 
[the third parties injured] are derived from 
those of the insured, but they must be de- 
termined as of the time of the accident. 
Such rights cannot rise higher than their 
source, but they do rise as high as that 
source was when the collision took place. 
Nothing that the insured or insurer did 
or left undone since that time has diminished 
those rights. 

- * 7 


“It is immaterial whether an injured third 
party may sue the insurer directly or must 
first obtain judgment against the insured. 
This is a remedial matter. Cf. Wells v. 
American Employers Ins. Co., [16 CCH Auto- 
MOBILE CASES 459] 132 F. (2d) 316. We are 
required here to declare rights, not remedies. 
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The right of the Herrins under the policy 
to be paid damages by the insured is con- 


ditioned upon those damages being first 


imposed by law, but where there is an actual 
controversy over contingent rights, a declara- 
tory judgment may nevertheless be granted. 
Appellant must concede this proposition, 
because it sought a declaratory judgment in 
such circumstances, and contended that the 
injured appellees had no rights under the 
binder, contingent or otherwise.” 


TERRITORIAL ENDORSEMENT— 
WAIVER 


Recovery of Louisiana Judgment 

A $10,000 judgment was recovered in a 
Louisiana state court by the widow of the 
deceased who died of injuries sustained 
when the defendant’s trailer truck crashed 
into the automobile in which the deceased 
was riding. It was this judgment upon 
which the widow based her second suit 
in the United States District Court for the 
District of Nebraska against the Ford Com- 
pany, owner of the truck, the Travelers 
Mutual Casualty Company (of Iowa)—which 
had issued an insurance policy covering the 
truck, and the Hawkeye Casualty Company, 
an Iowa insurance company which was a 
reinsurer and successor to the Travelers. 
The Ford Company, a Nebraska corporation, 
cross-claimed against the insurers for the 
expenses it had paid in connection with 
the defense of the Louisiana suit, and for 
the amount of any judgment which might be 
awarded the widow by the district court. 


Issues Involved 


The denial by the insurers of liability on 
the grounds that the policy did not cover 
the operations of the insured’s trucks while 
operating in Louisiana, placed in issue the 
questions as to whether the policy issued 
by the Travelers, and in force on the date 
of the accident, covered the tractor-trailer 
truck while it was being operated in Louisi- 
ana, and the further question as to the right 
of the insured to have the policy reformed 
to provide coverage throughout the United 
States and Canada, if, by its terms, the 
policy did not cover the Louisiana accident. 
The insured had requested the trial court 
for this reformation. The trial court re- 
solved both issues in favor of the plaintiff 
widow. The insurers appealed. Travelers 
Mutual Casualty Co. et al., v. Rector (CCA-8, 
1943), 19 CCH AuTomosi.e Cases 114. 


Policy Terms—Territorial Endorsement 
The Ford Company’s business was originally 


intrastate in character. Most of its truck- 
ing operations were confined to Iowa, oc- 
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casional trips being made into Nebraska, 
The liability policy issued by Travelers to 
the Ford Company covered the equipment 
described in the application for the term 
January 1, 1937, to January 1, 1938. A 
statement in the policy provided that 
This automobile is principally used at 

See Territorial Endorsement Attached 

(State location and where to be operated) 


The endorsement referred to limited the 
operation of the insured’s equipment to Iowa 
but allowed “occasional trips into adjoin- 
ing states of not more than 25 miles.” 


The policy contained a “Limitation of Use” 
clause providing that 

This policy does not cover any loss, damage or 
expense * * * while the automobile insured 
hereunder is operated, maintained or used (a) 
beyond the limits of the United States * * * 
and Canada * * * or (d) in any illicit trade or 
prohibited trade or transportation * * *. 


By an endorsement dated January 21, 1937, 
the tractor-trailer involved in the accident 
which occurred on September 6, 1937, was 
brought within the policy coverage. A 
“corrected” territorialt endorsement, effec- 
tive February 8, 1937, restricted the cover- 
age of the policy to operations within the 


boundaries of Iowa, Nebraska, and Colorado, 


During 1937, the Ford Company expanded 
its interstate business and applied to the 
Interstate Commerce Commission for a cer- 
tificate authorizing operations in some 
thirty-one states, including Louisiana. The 
company also sought to qualify in these 
states. The territorial endorsement was 
expanded, but Louisiana was not included 
since the Travelers was not licensed to do 
business in Louisiana. 


Coverage of Policy 


The insurer contended that since Louisiana 
was not included in the territorial endorse- 
ment, the insured was not covered by the 
‘licy. However, shortly before the date 
of the accident, it ‘appeared that the insured 
had attempted to qualify in Alabama, an 
attempt which proved abortive because the 
Travelers was not licensed in Alabama and 
the policy by which the insured sought to 
qualify was returned. A certified copy of 
this policy was delivered to the insured. 
It contained no territorial endorsement. 
There was only a use statement therein to 
the effect that “This automobile is prin- 
cipally used at Iowa, IIl., Mo., Kans., Okla., 
Nebr., So. Dak., Colo., Wyo., Utah, and 
Ala.” 
The reviewing court held that this copy 
of the policy did not support the con- 
tention of the insurer that at the time of 
the accident on September 6, 1937, there was 
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a territorial endorsement excluding Louisi- 
ana. The court found no merit in the in- 
surer’s contention that the certified copy 
of the policy furnished by Travelers to the 
Ford Company for use in Alabama was a 
nullity, and was not evidence of the real 
contract between the parties. The insurers 
called attention to the rule that a “statutory 
policy” does not abrogate the insurance 
contract entered into by the parties with 
respect to operations not within the coverage 
of the statutory policy. But the court de- 
cided that this rule was of no help to the 
insurers in view of the trial court's finding 
that the contract of insurance as it existed 
on the date of the accident contained no 
territorial restrictions. The certified copy 
was competent evidence that the policy as 
it was in force on the date of the accident 
did not restrict coverage to operations in 
lowa, Nebraska, and Colorado, The court 
concluded that, prior to September 6, 1937, 
the Travelers had discontinued, abrogated, 
or waived the restrictive territorial endorse- 
ment. 


Intent as to Nation-wide Coverage 

There was competent evidence from which 
the trial court could properly find that the 
Travelers’ agent had told the Ford Com- 
pany that the territorial endorsement did 
not affect the coverage of the policy, and 
that such coverage extended to all places 
within the United States and Canada 


There was, therefore, an intent to cover 
operations in such area, and the court con- 
cluded that the insurers were liable. The 


principal use statement did not operate as 
a restrictive clause limiting liability to acci- 
dents within the enumerated states. On the 
contrary, it was merely descriptive and did 
not, in terms, limit coverage solely to opera- 
tions in Iowa, Illinois, Missouri, Kansas, 
Oklahoma, Nebraska, South Dakota, Colo- 
rado, Wyoming, Utah and Alabama. 


Illicit Traffic Argument 


The insurers contended that there was no 
liability because the Ford Company was 
not authorized to do business in Louisiana 
and that this failure to qualify came within 
the “illicit traffic” exclusion clause. But 
this issue had not been properly presented 
to the trial court. However, the reviewing 
court remarked that if the question of illicit 
or prohibited operation had been properly 
before the trial court, the fact that, subse- 
quent to the collision, the Interstate Com- 
merce Commission did not include Louisi- 
ana among the states in which the Ford 
Company was authorized to operate, did not 
furnish a sufficient basis for a finding that 
on the date of the accident the operation of 
the tractor-trailer in Louisiana was “illicit” 
or “prohibited” within the meaning of the 


policy. And the judgment of the trial court 
was afhirmed. 


Digests of Selected Cases Begin on Next Page 


This Christmas the finest gift you could pos- 
sibly select is a United States War Bond: a 
weapon for Victory today, an imvestment in 
security for tomorrow—a guarantee that the 
spirit of Christmas will keep alive as long 
as there are free people left to fight for it. 
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BINDER—REFUSAL TO TAKE POLICY 


(GEORGIA) 


e Insurance placed elsewhere 
Loss during period of binder 


Whether or not the validity of a binder is 
dependent upon the acceptance of the policy 
and payment of the premium by the insured 
has been decided adversely to the insurer. In 
an action brought under the Federal Declara- 
tory Judgment Act, an insurance company 
argued that, since the insured notified them 
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during the eight day period of the binder, but 
after the accident had occurred, that he was 
placing the insurance elsewhere, the binder 
became ineffective from its original date. 
See page 157 for a detailed statement of the 
court’s opinion. Pennsylvania Casualty Com- 
pany v. Upchurch et al. United States Cir- 
cuit Court of Appeals, Fifth Circuit. November 
12, 1943. 19 CCH Aurtomosite Cases 109. 


Max F. Goldstein, Atlanta, Ga., for insurer. 


Joseph W. Popper, J. Douglas Carlisle, Macon, 
Ga., James C. Howard, Jr., Atlanta, Ga., for 
appellees. 
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BUS OPERATOR'S LIABILITY 


(TENNESSEE) 


e Child struck after alighting 
Degree of care 


Is the operator of a school bus under a con- 
tract for hire liable for the injuries sustained 
by a six year old child, who was struck by 
an soavenshinn truck, when she ran into the 
path of the vehicle after alighting from the 
bus? From the driver’s testimony it was 
determined that he saw the oncoming truck 
as he stopped the bus and permitted the 
children to alight. Since the degree of care 
exacted of one engaged in the transportation 
of school children under contract of hire 
should be of the highest degree consistent 
with the practical operation of the vehicle, 
reasonable minds might differ on the ques- 
tion of whether or not the driver was exer- 
cising that degree of care in permitting the 
child to leave the bus under the circum- 
stances. Therefore, a question of fact was 
presented for the jury’s determination, and 
the reviewing court affirmed the judgments 
rendered for the child and her father.— 
Cartwright et al. v. Graves, etc. Tennessee 
Court of Appeals. November 2, 1943. 19 
CCH Avutomosite Cases 59. 


John D. Coins, L. H. Gammon, Chattanooga, 
Tenn., for plaintiff in error. 

H. D. Kerr, Cleveland, Tenn., R. R. Kramer, 
Knoxville, Tenn., for defendants in error. 


CANCELLATION OF POLICY 


(VIRGINIA) 


@ Insurer’s liability 
Termination by mutual consent 


Seeking a recovery from the insurance com- 
pany based on a judgment rendered against a 
permissive user of the automobile, plaintiff 
was denied recovery on the ground that the 
policy had been cancelled before the date of 
the accident. There was evidence that the 
agent had contacted the assured, wishing to 
cancel the policy upon which a portion of the 
premium remained unpaid, and the assured 
agreed to the proposal and turned the policy 
over to the agent who forwarded it to the 
company for cancellation. Plaintiff contended 
that the agent had no authority to cancel the 
policy, and that the cancellation was not 
ratified by the company. The policy provided 
that it might be cancelled by either party by 
mailing written notice to the other, but this 
court concluded that this method of cancella- 
tion was not exclusive. The parties had a 
right to terminate the contract by mutual 
consent independent of any provisions in the 
policy permitting them to do so. Therefore, 
the judgment in favor of the insurance com- 
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pany was affirmed.—Prillaman, Admx. v. Cen- 
tury Indemnity Company of Hartford, 
Connecticut, appellee. United States Circuit 
Court of Appeals, Fourth Circuit. Novem- 
ber 8, 1943. 19 CCH Automosize Cases 68. 
Moss A. Plunkett, B. A. Davis, Jr., for appel- 
lant. 

Aubrey R. Bowles, Jr., Bowles, Anderson & 


Boyd, Showalter, Parsons, Kuyk & Staples for 
appellee, 


CONTRIBUTORY NEGLIGENCE 


(PENNSYLVANIA) 


@ Kneeling by disabled car 
Leg extended into line of traffic 


A motorist stopped his automobile in front 
of a stalled vehicle and volunteered to assist 
by towing the car. He took a tow chain from 
his automobile, started to hook it to the front 
axle of the disabled car, and kneeled down 
with his head underneath the car and his left 
leg extending out beyond the car into the 
line of the northbound traffic. While he was 
in this position his left heel was struck by a 
passing bus. The impact knocked off his shoe 
and rolled him over, causing personal in- 
juries. In the action brought against the bus 
company to recover for injuries sstained, 
the trial court rendered a judgment for plain- 
tiff. However, on appeal the reviewing court 
declared that plaintiff was guilty of con- 
tributory negligence as a matter of law in 
placing his body in a position of danger. 
Therefore, judgment in favor of the bus 
company was entered non obstante veredicto. 
—Tait v. Philadelphia Transportation Com- 
pany, appellant. Pennsylvania Superior Court. 
November 10, 1943. 19 CCH AvtomosiLe 
Cases 133. 

Joseph G. Feldman, Edward M. Goldsborough, 
909 Fox Bldg., Philadelphia, Pa., for plaintiff. 
Marshall A. Coyne, 1118 Widener Bldg., Bernard 


J. O'Connell, 500 Mitten Bldg., Philadelphia, 
Pa., for defendant. 


COVERAGE OF POLICY 


(VIRGINIA) 


@ Liability coverage 
Clerical error 


Attempting to recover from an insurance 
company the amount of a judgment which 
had been rendered against the insured’s ad- 
ministratrix for personal injuries sustained 
in an accident caused by the insured’s negli- 
gent operation of the vehicle, plaintiff main- 
tained that the policy in question was a 
liability policy. The insurance company denied 
liability on the ground that the policy was 
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intended to cover only comprehensive insur- 
ance and $25.00 deductible collision insurance, 
and the fact that the amount of the premium 
was entered on the first page of the policy 
under the bodily injury liability section in- 
stead of under the comprehensive section 
was an obvious clerical error. The trial court 
found the insurance company’s contention 
meritorious, and this court affirmed that con- 
clusion, since the terms of the policy were 
not ambiguous and the intention of the parties 
was clear.—Booth, appellant v. State Farm 
Mutual Automobile Insurance Company. 
United States Circuit Court of Appeals, 
Fourth Circuit. November 8, 1943. 19 CCH 
AUTOMOBILE CAsEs 107. 


Morton L. Wallerstein, Walter M. Evans, for 
appellant. 

Ralph T. Catterall, Williams, Mullen & Hazel- 
grove, Guy B. Hazelgrove, for appellee. 


EMPLOYER’S LIABILITY 


(MISSOURI) 


© Scope of employment 
Business invitee injured 





A truck driver was ordered by his employer 
to drive to a foundry to pick up a load of 
castings. When he reached the place, the 
foreman directed him to back into the ware- 
house in order that the truck might be 
loaded. In supervising the loading opera- 
tion, the foreman requested the driver to 
assist in the work. While so engaged, an 
employee of the foundry dropped a casting 
on the truck driver’s foot, and he brought 
this action against the foundry to recover 
for the injuries sustained. The foundry 
company contended that it was not liable for 
the injuries, since the injured party was not 
one of their employees, no one had authority 
to invite him to assist in loading the cast- 
ings, and the only duty owed him was a 
duty to refrain from wilfully injuring him. 
The trial court rendered a judgment for 
plaintiff, finding that he was a business in- 
vitee to whom the foundry company owed 
the duty of reasonable care, and that he was 
injured as a direct result of the negligence 
of one of defendant’s employees while act- 
ing within the scope of his employment. 
The reviewing court affirmed_the judgment 
for plaintiff, concluding thatthe contentions 
of the foundry company were without merit. 
—Daugherty, respondent v. Spuck Iron & 
Foundry Comipany, appellant. St. Louis 
Court of Anpeals, Missouri. November 2, 
1943. 19 CCH Avurtomosite Cases 18. 


John C. Kappel, Walter Berkman, 706 Chestnut 
St., St. Louls, Mo., for respondent. 

Amandus Brackman, 706 Chestnut St., Kenneth 
Teasdale, Boatmen’s Bank Bidg., St. Louis, Mo., 
for appellant. 
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EMPLOYER'S LIABILITY 


(TENNESSEE) 


e Pedestrians waiting for street car 
Drunken motorist 


At 8 P. M. on April 6, 1941, Mr. and Mrs, 
Ely were standing near the center of the 
street waiting to board an approaching street 
car when they were struck by an automobile, 
Although they were standing under a street 
light and within the range of the lights of 
the street car they neither saw the approach- 
ing motorist, nor were seen by him. The 
arresting officer declared that the driver of 
the automobile was “pretty badly drunk.” 
Mr. and Mrs. Ely brought these actions 
against the motorist’s employer to recover 
for the injuries they had sustained under the 
doctrine of respondeat superior. The trial 
court rendered a judgment for the injured 
parties, finding that the dr'ver was an em- 
ployee of the defendant company and that 
he was acting within the scope of his em- 
ployment at the time of the accident. The 
company contended on appeal that Mr. and 
Mrs. Ely were guilty of contributory negli- 
gence which would bar their recovery. The 
reviewing court declared that it would shock 
its conscience to say that Mr. and Mrs. Ely’s 
failure to note the approaching motorist was 
such negligence as to bar their recovery. 
The court described driving while drunk as 
a highly criminal act, fraught with danger 
and evidence of such an entire want of care 
and indifference to consequence as to con- 
stitute wanton negligence which would pre- 
clude the defense of contributory negligence. 
The judgment for the pedestrians was 
afirmed.—Rice Bros. Auto Co. v.~ Ely. 
Tennessee Court of Appeals. November 2, 
1943. 19 CCH AvutomosiLe Cases 82. 


Cc. A. Noone, Chattanooga,~Tenn., for plaintiff 
in error. 

Berke & Fleming, Chattanooga, Tenn., for de- 
fendants in error. 





EMPLOYER-EMPLOYEE RELATIONSHIP 





(PENNSYLVANIA) 


e Hiring of trucks with drivers 
Continuation of general employment 


Does a contractor, who hires trucks with 
drivers, become the master of the truckers 
or do the drivers continue in their general 
employment? In the case at bar, the trucks 
and drivers reported to the job each day. 
The general employer selected those who 
were to go, paid their wages, and had the 
sole power to hire and fire them, although 
the contractor directed the work to be done 
on the job. If the contractor found that a 
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driver was unsatisfactory he could order 
him off the job for the day, but he could not 
discharge him. It was necessary to answer 
this question in order to determine liability 
in an administratrix’s action for the death of 
her decedent, a foreman of the contractor’s, 
who was killed when he was struck by one 
of the hired trucks. If the truck driver had 
become an employee of the contractor’s, the 
tort action against the general contractor 
would not lie, but recovery would have had 
to be had under the Workmen’s Compensa- 
tion Act against the contractor. The trial 
court found that the truck driver had con- 
tinued in his general employment, that his 
general employer was liable for the wrongiul 
death of the decedent, and that the contrac- 
tor, who had been brought in as a third- 
party defendant by the general employer, 
was not responsible. On review this court 


was Satisfied that the jury was justified in.~ 


its conclusion that the general employment 
of the driver had been continued, and-that 
he was not an employee of the third-party 
defendant at the time of the accident.—Funk, 
Admx. v. Hawthorne, appellant, Buckley & 
Company, Inc., Third-Party Defendant. 
United States Circuit Court of Appeals, 
Third Circuit. November 5, 1943. 19 CCH 
AutomosILe Cases 105. 


David A. Saltzburg, Philadelphia, Pa., for ap- 
pellant. 
Robert M: Bernstein, Philadelphia, Pa., for 
appellee. 


EMPLOYER'S LIABILITY 


(FLORIDA) 


© Theory of entrustment 
Dangerous instrumentality 








Asa truck “rolled” along a highway at night 
the driver collided with a truck which had 
been left standing on the road without flares 
or signals. Seeking to recover for the per- 
sonal injuries he had sustained, the truck 
driver brought this action against the owner 
of the parked vehicle. It developed that 
the owner had loaded the truck and dis- 
patched it for its destination in charge of an 
employee. Predicating the owner’s liability 
on the theory of entrustment, the trial court 
rendered judgment for plaintiff. On review 
this court affirmed the finding for plaintiff, 
basing its decision on the fact that the owner 
of a vehicle is charged with knowledge that 
it is a dangerous instrumentality when in 
operation on the highway, whether moving 
or standing, and if he entrusts it to another, 
he is liable for the negligent handling. How- 
ever, the amount of the award was deemed 
excessive and a remittitur was ordered in 
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the sum of $10,000.00.—Jacksonville Paper 
Company v. Carlile, appellee. Florida Su- 
preme Court. November 9, 1943. 19 CCH 
AUTOMOBILE CAsEs 130. 


Ragland, Kurz & Layton, Sumner & Sumner for 
appellant. 


Mitchell, Smith & Mitchell, S. P.,sGarrett for 
appellee, 


ENCUMBRANCE CLAUSE 


(TENNESSEE) 


@ Fire insurance policy 
Knowledge of mortgage 
Lack of misrepresentation 


An instirance company denied liability under 
an.dutomobile fire insurance policy on the 
ground that the provision against encum- 
brances in the policy had been breached by 
the insured. It appeared that the automobile 
company from whom the insured had pur- 
chased the vehicle had executed a chattel 
mortgage on the car which was not paid off 
at the time of the fire loss. The insured had 
no knowledge of this mortgage, and he ex- 
ecuted a chattel mortgage for part of the 
purchase price which was scheduled in the 
policy. In the trial court and on review 
the insured was permitted to recover under 
the policy, the courts declaring that, since 
the insured had no knowledge of the exist- 
ence of the original mortgage, he was not 
guilty of a misrepresentation, and the fact 
that the mortgage existed did not increase 
the insurer’s risk—Stapps v. Camden Fire 
Insurance Association. Tennessee Court of 
Appeals. November 13, 1943. 19 CCH 
AUTOMOBILE Cases 159. 


Hopkins & Hopkins for plaintiff. 


Hugh T. Shelton, Maddin, Bailey & Power for 
defendant. 


EXISTENCE OF MARITAL 
RELATIONSHIP 
(MISSOURI) 


© Twenty year cohabitation 
Meretricious origin 





A widow was seeking to recover for the 
wrongful death of her husband and, while 
the Railway Express Agency did not deny 
that its negligence was the cause of the 
collision which resulted in his death, it con- 
tended that the widow had failed to make 
a prima facie showing that the relation of 
husband and wife existed between herself 
and the decedent which would give her the 
right to bring the action. As the tale un- 
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folded, it developed that the plaintiff's 
first husband had died, that her second hus- 
band had left her and their small children, 
and that she then began living with the de- 
cedent, after they had agreed that they 
would marry when she obtained a divorce. 
They had been together over twenty years 
at the time of his death, and they had been 
generally regarded in the communities in 
which they had lived as husband and wife. 
It was defendant’s contention that the widow 
wholly failed to offer any evidence tending 
to show that a lawful marriage of any kind 
ever existed, since the cohabitation was 
meretricious in its origin. At the trial of the 
case a verdict was rendered for the widow, 
and the reviewing court affirmed this deci- 
sion, finding that the evidence was “amply 
sufficient” to warrant the submission of the 
issue to the jury and to support a finding that 
the impediment to the marriage of the parties 
had been removed together with the conclu- 
sion that the marriage relation existed be- 
tween them at the time of his death —Smith, 
respondent v. Railway Express Agency 
et al. St. Louis Court of Appeals, Missouri. 
November 2, 1943. 19 CCH AvutTOMoOBILE 
Cases 24. 

Morris A. Shenker, Glenn L. Moller, Casper S. 
Yost, 418 Olive St., St. Louis, Mo., for respond- 
ent. 

Watts & Gentry, William R. Gentry, Louderman 
Bldg., St. Louis, Mo., for appellant. 


JURISDICTIONAL REQUIREMENTS 


(TEXAS) 


e Amount in controversy 
Exemplary damages 
Conversion by insurer 


An insured maintained that the insurance 
company under an automobile theft policy 
exercised its option not to take title to the 
vehicle, which had been found in a damaged 
condition, and elected to return it and pay 
him damages, but that the company, never- 
theless, retained the possession of the car in 
such a wilful and wanton manner as to con- 
stitute conversion. The insured demanded 
judgment for the amount of the damage plus 
the value of the car together with $2,000.00 
exemplary damages for the malicious con- 
version. The trial court dismissed the ac- 
tion, declaring that the insured failed to 
make out a case for exemplary damages, and 
that, therefore, the amount involved was 
not sufficient to give the court jurisdiction. 
The insured had attempted to amend the 
petition so as to include an allegation that 
the insurer had refused to return the ve- 
hicle upon demand and had told him that 
the car would not be returned until he set- 
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tled his claim for damages upon terms dic- 
tated by the insurance company. The 
reviewing court declared that the lower court 
erred in refusing to permit the proposed 
amendment which would have asserted a 
right to recover exemplary damages, and 
that the lower court had authority to retain 
jurisdiction of the case where there was a 
reasonable doubt as to whether or not the 
amount in controversy was within the juris- 
diction of the court. Therefore, the judg- 
ment for the insurer was reversed and the 
cause remanded.—Hankey et al., appellants 
v. Employer’s Casualty Company et al. 
Texas Court of Civil Appeals. November 
11, 1943. 19 CCH Automosite Cases 127, 
Fuchs & Fuchs, New Braunfels, Tex., David L. 
Tisinger, Hollers & Tisinger, Austin, Tex., for 
appellants. 

W. Sale Lewis, Wood & Wood, Austin, Tex., 
for appellees. 


INTERSECTION COLLISION 


(LOUISIANA) 


e Wrong way on one way street 
Sole cause 


Attempting to recover damages for personal 
injuries sustained in an intersection collision, 
plaintiff contended that her automobile en- 
tered the intersection before that of defend- 
ant’s insured and that the accident was 
caused by the insured’s negligent speeding 
and failure to keep an adequate lookout. De- 
fendant offered testimony that its insured 
slowed down for the intersection, looked to 
the right, and then proceeded into the inter- 
section where she was confronted with the 
other automobile which had approached 
from the wrong direction on a one way 
street. Plaintiff failed to recover in the trial 
court, and the judgment for the insurance 
company was affirmed on review, since the 
court concluded that the sole cause of the 
accident was the negligence of plaintiff in 
driving the wrong way on a one way street. 
—Daly, appellant v. Employers Liability 
Assurance Corporation, Ltd., London, Eng- 
land. Louisiana Court of Appeal. Novem- 
ber 2, 1943. 19 CCH AutomosiLe Cases 36, 


Porteous, Johnson & Humphrey for appellant. 
Edward Rightor, W. H. Sellers for appellees. 


NOTICE OF ACCIDENT 


(TENNESSEE) 


© Defense of suit 
Condition of policy 


Attempting to recover from an insurance 
company for the money he had expended in 
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the defense and settlement of an action 
which arose out of an automobile accident, 
the insured contended that he had not 
breached the conditions of the policy by 
failing to give the insurer notice of the acci- 
dent until the time of trial. The insured 
claimed that he had not been involved in the 
accident, and that he could not have given 
notice of an event which never occurred. 
At the time of the trial, the insurance com- 
pany had refused to defend the action on 
the ground that it had not received prompt 
notice of the accident which had occurred 
the year before. The reviewing court affirmed 
the finding of the trial court that there was 
evidence from which that court was justified 
in concluding that the insured was involved 
in the accident in question. Therefore, the 
insured’s failure to give prompt notice to 
the insurance company of the happening of 
the accident breached the conditions of the 
policy and relieved the company of liability 
thereunder.—Gunter v. Standard Accident 
Insurance Company. Tennessee Court of 
Appeals. November 13, 1943. 19 CCH 
AUTOMOBILE CAsEs 162. 


Cornelius, McKinney & Gilbert for plaintiff. 
Hume, Howard, Davis & Gale for defendant. 


OPPOSING TRAFFIC COLLISION 
(LOUISIANA) 


e Zigzagging over highway 
Wrong side of road 
Contributory negligence 


When he saw an oncoming car zigzagging 
all over the road, a motorist took his foot 
off the gas but failed to apply the brakes. A 
collision appeared imminent and the motor- 
ist swerved to the left side of the road in 
an attempt to avoid the other vehicle. The 
attempt proved futile, however, as the zig- 
zagging driver cut back to the right, and 
the collision occurred on plaintiffs’ left side 
of the road. An action was brought against 
the driver and owner of the zigzagging ve- 
hicle to recover for the personal injuries 
sustained by the driver of the other vehicle 
and his wife. A third party who had given 
the zigzagging motorist’s stalled automobile 
a push some 300 feet before the point of 
collision was joined as a defendant in a sup- 
plemental petition. The trial court dismissed 
the action against all the defendants, but on 
appeal, the reviewing court found that the 
proximate cause of the accident was the 
negligence of defendant driver in zigzagging 
all over the road, and that plaintiff driver 
was not guilty of contributory negligence in 
swerving to the left and failing to avoid the 
accident. Therefore, the judgment dismiss- 
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ing the action against the original defendants 
was reversed and judgment entered for the 
injured parties, but the dismissal of the sup- 
plemental defendant was affirmed.—Bolton 
et ux. v. Glowaski et al. Louisiana Court of 
Appeal. November 15, 1943. 19 CCH Auto- 
MOBILE CAsEs 180, 

L. C. Parker, J. B. Davis, Baton Rouge, La., 
for appellants. 


Fred G. Benton, John Fred Odom, Baton Rouge, 
La., for appellees, 


PARKING LOTS 


(TENNESSEE) 


© Adequacy of guard 
Negligence of attendant 


When a car which had been left at a parking 
lot was called for, the attendant said that it 
had been stolen while he was in the cafe 
having a hamburger. The vehicle was sub- 
sequently recovered in a damaged condition, 
and the owner’s insurer paid for making the 
necessary repairs. Based on the theory that 
the owner of the parking lot was negligent 
in permitting the car to be stolen, this action 
was brought on behalf of the insurer to re- 
cover for the amount paid out to repair the 
automobile. Although the trial court ren- 
dered a verdict for plaintiff, defendant con- 
tended that no actionable negligence was 
shown. No barrier had been provided for 
that part of the parking lot on the alley, 
and, since the keys to the automobiles were 
left in them, this court concluded that rea- 
sonable precautions had not been taken by 
the operator of the parking lot when ade- 
quate personnel to guard the premises was 
not provided. Therefore, the judgment for 
plaintiff was affirmed.—Honeycutt v. Mc- 
Conkey. Tennessee Court of Appeals. 
November 2, 1943. 19 CCH AvutTomosiLe 
Cases 57. 

H. O. Pollard, Knoxville, Tenn., for plaintiff in 
error. 


Poore, Kramer & Overton, Knoxville, Tenn., for 
defendant in error. 


PEDESTRIAN INJURED 
(OHIO) 


@ Jaywalking 
Contributory negligence 
A woman hurried down the front stairs and 
across the street directly in front of her 
home. She was struck by an automobile 
when she was within five or six feet of the 
far curb. The pedestrian testified that she 
looked in both directions before she entered 
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the street, and saw the approaching auto- 
mobile at the intersection. In the action 
brought to recover for the injuries she had 
sustained, the trial court found that the 
motorist was negligent in driving with a 
dirty windshield and in violating the assured 
clear distance ahead. On appeal, the court 
declared that the lower court erred in sub- 
mitting the issue of assured clear distance 
ahead, since when the driver first saw the 
pedestrian she was in such close proximity 
that it was impossible for him to stop before 
striking her. Convinced that the woman 
was contributorily negligent as a matter of 
law in jaywalking, the reviewing court re- 
versed the judgment and entered judgment 
for the motorist.—Glasco, plaintiff v. Men- 
delman. Ohio Court of Appeals. Novem- 
ber 15, 1943. 19 CCH AvuTomosite Cases 164. 
Arnold, Wright, Purpus & Harlor, 17 S. High 
St., Columbus, Ohio, for plaintiff. 


Phil S. Bradford, Clifford L. Rose, 33 N. High 
St., Columbus, Ohio, for defendant. 


RAILROAD CROSSING COLLISION 


(OHIO) 


@ Consistency of specific finding and 
general verdict 
Sound of compressed air whistle 


On arainy September morning, the decedent 
was driving along a country road. As he 
drove onto the single track railroad crossing, 
his vehicle was struck by a train which was 
traveling at a rapid rate of speed. His view 
of the crossing was obstructed by weeds, 
shrubbery, trees and buildings. In this action 
brought by the decedent’s administratrix, 
she alleged that the railroad was negligent 
in failing to maintain signs at the crossing, 
in failing to equip the train with bell and 
whistle signals, and in failing to keep a 
lookout for motorists. The trial court ren- 
dered a judgment for the administratrix, and 
on appeal the railroad contended that the 
jury’s answer to a certain interrogatory was 
in conflict with the general verdict rendered. 
The jury found that bell and whistle signals 
were sounded, and to the query of whether 
or not the decedent could have heard the 
train, the whistle or the bell while his car 
was at a safe distance from the tracks, the 
jury answered, “Yes, if bell and horn on this 
train had been familiar sounds to him.” This 
court found that the finding was reconcilable 
with the general verdict for the adminis- 
tratrix on the ground that the sound of the 
compressed air whistle, which is comparable 
to a horn, would not have been the same as 
that of a steam whistle such as the statute 
required at that time. Concluding that the 
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physical facts were not such as to require 
that the decedent be held guilty of con- 
tributory negligence as a matter of law, the 
judgment for the administratrix was affirmed. 
—Allen, Admx. v. The Pennsylvania Rail- 
road Company, defendant. Ohio Court of 
Appeals. November 9, 1943. 19 CCH Auto- 
MOBILE CASES 122. 

Burr, Porter, Stanley & Treffinger, 50 W. Broad 
St., Columbus, Ohio, for defendant. 


Earl W. Morris, Paul Joseph, 17 S, High St., 
Columbus, Ohio, for plaintiff. 


REAR-END COLLISION 


(KENTUCKY) 


e Bus stopping to discharge passenger 
Ice and snow covered highway 
Stoplights on rear of bus 


One January day a motorist was following 
a bus along an ice and snow covered high- 
way. The driver admitted that he realized 
that it would take approximately 300 yards 
in which to stop his car, and he declared that 
he had maintained that distance between 
the vehicles most of the time that he had 
been following the bus. However, shortly 
before the bus made a stop to discharge a 
passenger, the intervening distance had been 
diminished to 80 or 90 feet, and when the 
stop was made plaintiff collided with the 
rear-end of the carrier. The motorist con- 
tended that the stoplights on the rear of the 
bus did not flash and that no signal of any 
kind was given that the driver intended to 
bring the bus to a stop. However, the re- 
viewing court was convinced that the stop- 
lights were functioning at the time of the 
collision. It declared that the lower court 
should have directed a verdict for the bus 
company, since the motorist had failed to 
show that the bus company was guilty of 
any negligence. Short Way Lines, Inc. v. 
Wallace, appellee. Kentucky Court of Ap- 
peals. November 5, 1943. 19 CCH Avto- 
MOBILE CASES 84. 


R. W. Keenon, Lexington, Ky., Richardson & 
Redford, Glasgow, Ky., for appellant. 


Thompson & Walden, Edmonton, Ky., for 
appellee. 


SERVICE OF PROCESS 


(ALABAMA) 


e@ Nonresident motorist law 
Applicability of statute 
Operation or ownership 


An employee of a corporation, which was 
engaged chiefly in the business of trans- 
porting motor vehicles from factories to 
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dealers, was transporting a U. S. Army 
truck. He drove the truck into a wagon on 
a highway in Alabama, seriously injuring 
the occupants of the wagon. In this action 
brought against the transport company and 
the driver, service of process was had under 
the Nonresident Motorist Law. The corpo- 
ration took the position that the lower court 
erred in refusing to quash the process. The 
statute in question provided that 

“The operation by a nonresident of a motor 
vehicle on a public highway in this state or the 
operation in this state of a motor vehicle owned 
by a nonresident and being operated by such 
nonresident, or his agent, shall be deemed 
equivalent to an appointment by such nonresi- 
dent of the secretary of state of the State of 
Alabama to be such nonresident’s agent or at- 
torney upon whom may be served the summons 
and complaint in any action growing out of any 
accident or collision in which such nonresident 
may be involved while operating a motor ve- 
hicle on such public highway."’ 


Contending that the corporation was not 
personally operating the truck, that the ve- 
hicle was the property of the United States 
Government, and that the truck was not be- 
ing operated by the owner through an agent, 
the corporation maintained that the statute 
was not broad enough to authorize the serv- 
ice. The reviewing court declared that the 
test of the applicability of the statute was 
operation—not ownership, and affirmed the 
judgment rendered against the trucking 
corporation and the driver.—Dealer’s Trans- 
port Company, appellant v. Reese, Admx. 
et al. United States Circuit Court of Ap- 
peals, Fifth Circuit. November 12, 1943. 
19 CCH Automosie Cases 112. 

D. M. Powell, Greenville, Ala., for appellants. 


Richard T. Rives, Montgomery, Ala., Carlton L. 
Perdue, Hayneville, Ala., for appellees. 


SERVICE OF PROCESS 


(KENTUCKY) 


@ Reciprocal insurance association 
Statute construed 


The Kentucky statute in regard to reciprocal 
insurance associations provides that con- 
currently with the filing of a statement for 
the purpose of procuring a license the attor- 
ney-in-fact shall file with the Insurance 
Commissioner 


“an instrument in writing, executed by him for 
sald subscribers, conditioned that upon the is- 
suance of certificate of authority, service of 
process may be had upon the insurance commis- 
sioner in all suits or other proceedings in this 
Commonwealth arising out of such policies, con- 
tracts, or agreements of (or) other business of 
Insurance transacted under such license, which 
service shall be valid and binding upon all sub- 
scribers exchanging at any time reciprocal or 
interinsurance contracts through such attorney.” 
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Seeking to recover for the theft of his auto- 
mobile under a policy issued by a reciprocal 
insurance association, a resident of Tennes- 
see brought this action in Kentucky, service 
of process being had on the Insurance Com- 
missioner. Plaintiff's policy was issued in 
Tennessee, and the trial court quashed the 
return of the service, declaring that it had 
no jurisdiction of the case. On review this 
conclusion was affirmed, since the statute 
only conferred authority on the Insurance 
Commissioner to accept service of process 
if the policy were issued under a license 
provided by the said Commissioner. As the 
policy in question was issued in Tennessee, 
the Kentucky Insurance Commissioner had 
no authority under which to accept the serv- 
ice on the association. Diggs, d. b. a. Diggs 
Motor Company v. Universal Underwriters, 
appellee. Kentucky Court of Appeals. Oc- 
tober 29, 1943. 19 CCH AvuTOMOBILE 
Cases 91. 

Aaron Brown, Paris, Tenn., Farland Robbins, 
Mayfield, Ky., for appellant. 

Smith & Leary, Frankfort, Ky., for appellee. 


TERRITORIAL ENDORSEMENT 
(NEBRASKA) 


@ Abrogation 
Principal use statement 


Plaintiff sought to recover from the insurer 
for a judgment obtained in the state of 
Louisiana against the insured. The insur- 
ance company unsuccessfully denied all lia- 
bility under the policy by reason of a 
territorial endorsement which did not in- 
clude operations by the insured carrier in 
the state of Louisiana, the place where the 
accident occurred. The court found that 
the insurer had waived or abrogated the 
territorial endorsement in the policy when 
it furnished the carrier with a certified copy 
of the policy to be filed in Alabama which 
contained no restrictive territorial endorse- 
ment, although the principal use statement 
was included. See page 158 for a more 
detailed statement of this case. —Travelers 
Mutual Casualty Company et al. v. Rector, 
etc. et al. United States Circuit Court of 
Appeals, Eighth Circuit. November 5, 1943. 
19 CCH AutomosiLe Cases 114. 


Edgar Musgrave, Allen Whitfield, Walter W. 
Selvy, Daniel J. Gross, Bryce Crawford, Jr., for 
appellants. 


Alfred C. Munger, Varro H. Rhodes, James 
Madison for appellee Rector. 

Raymond M. Crossman, J. J. Hess, Ralph M. 
West, John L. Barton for appellee Ford Broth- 
ers Van and Storage Company. 

Francis S, Gaines, Edward J, Shoemaker for 
appellees Allied Van Lines, Inc. et al. 
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Fire and Casualty 


IN THE CURRENT PARADE OF CASES 


{BUUNAvaay enn aaaaanNMUUUuuNaNAUUunaNAMUUTNEANOUNNNUAUNENAAUO RENAN AUREUS A UHURU 


AVOIDANCE PROVISIONS: 
Failure to put out fire (N. H.) 


DECLARATORY JUDGMENT: 
Jurisdiction of court (Mo.) 


ENFORCEMENT OF POLICY: 
Inconsistent defenses (Kan.) page 168 


SPRINKLER SYSTEM INSURANCE: 
“Accident” defined (Wash.) page 169 


THOROUGHBRED BULL INSURED: 
Injury before policy issued (Kan.) page 169 
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page 168 


page 168 


AVOIDANCE PROVISIONS 
(NEW HAMPSHIRE) 
@ Failure to put out fire 
Assignment of policy 
Defense good against assignee 


A fire insurance company having a valid 
defense against a claim by the insured at 
the time the latter assigns the policy may 
assert the same defense against the assignee. 
This proposition of law was applied where 
the insured either set fire to the insured 
premises herself, or connived with another 
to burn the building, and, according to her 
own admission, could have put out the fire. 
Five days after the fire, she assigned the 
policy to another. The policy contained 
the standard avoidance stipulations, one of 
which was that it should be avoided if the 
insured should fail to make all reasonable 
exertions to save and protect the property 
in case it should be exposed to loss or 
damage by fire. The insurance company, 
having a valid defense against a claim ad- 
vanced by the insured, was able to set up 
the same defense in an action brought by 
the assignee.—Manter v. Boston Fire Insur- 
ance Co. New Hampshire Supreme Court. 
November 2, 1943. 4 CCH Fire anp 
Casuatty Cases 839, 


McLane, Davis & Carleton, Robert P. Bingham, 
for plaintiff. 
Thorp & Branch for defendants. 
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DECLARATORY JUDGMENT 


(MISSOURI) 


* etiien of court 
andamus proceedings 
Judicial discretion 
An insurance company filed a declaratory 
judgment suit in order to determine its 
rights as against an insured under one of 
its fire policies. Two weeks later the in- 


sured brought suit on the policy in a differ- 


ent county and moved that the declaratory 
judgment suit be stayed until her subse- 
quent action was decided. The trial judge 
stayed the proceedings, whereupon the in- 
surer brought a proceeding in mandamus to 
compel him to take and exercise jurisdic- 
tion of its suit. The relator’s right to a 
writ of mandamus was based upon the 
theory that the court which first acquires 
jurisdiction has the right of way and should 
retain and exercise such jurisdiction until 
the issues are finally determined. In deny- 
ing mandamus, the court pointed out that 
the discretion vested in the judge was suffi- 
cient to enable him to stay the declaratory 
judgment suit until the subsequent action 
brought by the insured was decided. Merely 
because the suit of the insured was insti- 
tuted after the declaratory judgment action 
did not deprive the judge of his right to 
exercise his discretion.—State of Missouri, 
ex rel. United States Fire Insurance Co. 
relator v. Hon. Terte, etc. Missouri Su- 
preme Court. November 1, 1943. 4 CCH 
Fire AND CASUALTY CAses 855. 

John W. Hudson, Commerce Bldg., S. L. Trusty, 
Lathrop Bldg., Kansas City, Mo., for relator. 
O. J. Adams, Kingston, Mo., J. M. Loomis, Com- 
merce Bldg., Kansas City, Mo., for respondent 


ENFORCEMENT OF POLICY 
(KANSAS) 


« Inconsistent defenses 
Subrogation rights of insurer 


Is an insurance company consistent in alleg- 
ing as a defense to an action on a fire policy 
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the arson ot the insured together with a 
counter-claim for the foreclosure of a mort- 
gage which it had paid under the subroga- 
tion clause contained in the policy? That 
there is no inconsistency in such pleadings 
is apparent from the fact that the subroga- 
tion action to recover the amount the insur- 
ance company was compelled to expend on 
account of the loss does not depend on the 
validity of the policy as between the insured 
and the insurer. The defense of arson as 
against the insured, if proved, voids the 
contract. If an insurance company were 
not allowed both of these defenses, an in- 
sured might recover the full amount on a 
policy and later the insurer would be re- 
quired to bring another suit against the 
insured to collect the amount paid on the 
mortgage.—Drewicki v. Fidelity & Guaranty 
Fire Corporation of Baltimore, Md., et al., 
appellant. Kansas Supreme Court. No- 
vember 6, 1943. 4 CCH Fire anp CASUALTY 
Cases 864. 

Lee Bond, Leavenworth, Kan., for appellant. 
Max L. Frederick, Leavenworth, Kan., for 
appellee, 


SPRINKLER SYSTEM INSURANCE 





(WASHINGTON) 
e “Accident” within policy 
Negligence, unattended by accident 


A sprinkler system policy indemnified the 
company engaged in installing such systems 


in the event of “accident.” The insured, 
during the installation of a system, dis- 
covered a leak in a new elbow, and one of 
its employees, being unable to immediately 
replace the elbow, turned off the water and 
left the premises. During the night a fire 
started, causing damage to the extent of 
twenty thousand dollars. Had the system 
been in operation, the loss would not have 
exceeded five hundred dollars. The insured 
settled for the loss and then brought suit 
under the policy against its insurer. In this 
action, the meaning of the term “accident”, 
as used in the policy, became the major 
issue. On appeal from a judgment for the 
insured, the court was of the opinion that 
the break in the elbow was a sudden, un- 
expected event within the meaning of the 
word “accident”, and that the damage and 
fire loss was the approximate result of the 
break in the elbow. However, an instruc- 
tion complained of by the appellant insurer 
was erroneous since it permitted the jury to 
find that the damage resulted from an “acci- 
dent” if the employee was negligent in turning 
off the water or failing to notify the night 
watchman. Under the policy, negligence, if 
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unattended by an accidental cause, would not 
entitle the insured to recover. Because of this 
erroneous instruction to the jury, the judgment 
for the insured was reversed and the cause re- 
manded.—Viking Automatic Sprinkler Com- 
pany, respondent v. Pacific Indemnity Co., 
appellant. Washington Supreme Court. Oc- 
tober 25, 1943. 4 CCH Fire Anp CASUALTY 
Cases 872, 


Skeel, McKelvy, Henke, Evenson & Uhlmann, 
for appellant. 


Smith, Matthews & Wilkerson, J. Speed Smith, 
Henry Elliott, for respondent. 


THOROUGHBRED BULL INSURED 
(KANSAS) 


@ Injury before issuance of policy 
Inconsistent defenses 
In an action to recover for the loss of a 
thoroughbred bull insured in the defendant 
company, the owner of the animal appealed 
from a general verdict for the company. His 
appeal was based on the argument that the 
defenses offered by the company were in- 
consistent. The action was brought in two 
counts, the first pleading an oral contract 
and the second a written contract which the 
insured contended should be reformed to 
accord with the oral agreement. The de- 
fenses set up by the insurer were a denial 


of any oral contract, in so far as the first 


count of the complaint was concerned, and 


a reiteration of that denial as to the second 
count, together with the further allegation 
that the animal was already injured at the 
time of the alleged oral contract and that 
the insured made fraudulent representations 
in the application. The appeal court, in 
affirming the action of the lower court, 
stated that the test of inconsistency in de- 
fenses is whether proof of one necessarily 
disproves the other. Here the defenses 
pleaded were to separate counts and none 
was inconsistent. Questions as to the effec- 
tive date of thé policy, the date the injury 
occurred, and whether conditions of the 
policy had been violated by removing the 
bull to an open range instead of keeping 
him in a private stable, were properly sub- 
mitted to the jury and resolved in favor 
of the insurance company.—Phillips, appel- 
lant v. Hartford Accident and Indemnity 
Co. Kansas Supreme Court. November 6, 
1943. 4 CCH Frre anp CAsuAtty CASES 
860. 


William B. Hess, Pratt, Kan., for appellant. 


D. C. Martindell, W. D. P. Carey, W. E. Brown, 
E. B. Brabets, Hutchinson, Kan., R, F. Crick, 
M. C. Bucklin, Pratt, Kan., for appellee. 
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Life, Health 
and Accident 


IN THE CURRENT PARADE OF oF WAM 


ACCIDENTAL DEATH: 
Diseased person scalded (N. J.) 
CHANGE OF BENEFICIARY: 
Unexecuted change (Tenn.) 
COVERAGE OF POLICY: 
City fire truck as “‘private’’ vehicle 
(Tenn.) page 171 
DELAYED DELIVERY DOCTRINE: 
Inconsistent effective dates—vexa- 
tious denial of liability (Mo.) 
DISABILITY BENEFITS: 


Blindness (te) 
Diabetic’s failure to use insulin 
N. ¥ 


page 170 


page 171 


page 171 


Misstatement of age (Tenn.) 
Policy requirements (Mo.) 


FRAUDULENT APPLICATION: 


High blood pressure (Tenn.) 
Treatment by physician (Fla.) 


INDUSTRIAL INSURANCE: 
Limitation of liability (D. C.) 
INSOLVENCY OF INSURER: 


Rejection of reinsurance-damages 
(Cal.) page 173 


LAPSE OF POLICY: 


Estoppel of panes (N. Y.) 
Loan provisions (Ala.) 
Loan provisions (Mo.) 


LOANS ON POLICIES: 
Beneficiary’s right to loan (Ky.) 


LOANS OR ADVANCES: 
Agent’s liability for loans (Ohio) 


page 175 
page 174 
page 174 


page 175 


page 175 


PREMIUM PAYMENTS: 
Implied extension of credit (Minn.) page 176 


PRESUMPTION OF DEATH: 
Seven year absence (Kan.) 


REINSURANCE: 
Lien on reserve (IIl.) 


RELEASE OF LIABILITY: 
Bona fide dispute (Mo.) 
Fraudulent procurement (Ala.) 

SUICIDE: 


Burden of proof (Ky.) page 178 
Presumption against \uicide (Ark.) page 177 


page 176 


page 176 


page 17° 
page 177 
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ACCIDENTAL DEATH 


(NEW JERSEY) 


@ Second degree burns 
Syphilitic condition aggravated 


The insured, who was both mentally and 
physically diseased, died some thirty-four 
hours after parts of her body had been 
scalded by hot water in a bath tub. The 
lower court found that death resulted from 
an accident and awarded additional benefits 
payable under the terms of the policy for 
accidental death. The contention of appel- 
lant that no evidence existed to support the 
verdict cannot be countenanced, since the 
trial court determined that the verdict was 
not against the weight of the evidence. It 
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was the testimony of the insurer’s medical 
witness that the accidental scalding pro- 
duced both shock and toxemia which, 
superimposed upon an organism completely 
deteriorated by the ravages of syphilis, be- 
came the precipitating, but not the real, 
cause of death. This was later restated by 
the same witness as a medical fact and 
went to the jury without objection. For 
this reason, the judgment for the beneficiary 
is affirmed.—De Freitas v. Metropolitan 
Life Insurance Company. New Jersey Su- 
preme Court. October 29, 1943. 9 CCH 
Lire Cases 144. 

Charles N. Kors, Milton Albert, 591 Summit 
Ave., Jersey City, N. J., for respondent. 


John P, Nugent, Drewen & Nugent, 921 Bergen 
Ave., Jersey City, N. J., for appellant. 
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CHANGE OF BENEFICIARY 


(TENNESSEE) 


e@ Unexecuted change of beneficiary 
Right to policy proceeds 
Effect of divorce proceedings 





Through her attorney, the insured sought 
to change the beneficiary of two policies 
of insurance from her divorced husband, 
who had paid all the premiums, to the per- 
son named as sole beneficiary under her 
will. The attorney was informed that the in- 
sured should sign a form requesting the 
change. Before the papers were signed the 
insured passed away. The representative of 
the estate and the named beneficiary in the 
policies both made claim to the proceeds 
and the insurer filed a bill of interpleader. 
The ruling of the lower court in favor of 
the beneficiary named in the policies was 
sustained on appeal. A mere unexecuted 
intention to change a beneficiary is not suf- 
ficient to accomplish the act. The insurance 
company had a right to insist upon com- 
pliance with the provisions of the policy. 
The fact that the beneficiary named in the 
policies had been divorced from the insured 
did not preclude recovery under the policies. 
Section 8451 of the Tennessee Code merely 
provides that if the bonds of matrimony 
are dissolved by divorce, the husband is to 
have no curtesy in the realty of the wife, 
nor distributive share in her personalty. 
The section of law does not make void 
the terms of the insurance policy.—The Na- 
tional Life and Accident Insurance Com- 
pany v. Bryant et al. Tennessee Court of 
Appeals, Middle Section. November 13, 
1943. 9 CCH Lire Cases 183. 


J, L. Reynolds, Nashville, Tenn., for complain- 
ant. 


Jos. L. Lackey, Nashville, Tenn., for defendant 
Bryant. 

W. A. Guild, Nashville, Tenn., for defendants 
Chadwell and Wall. 


COVERAGE OF POLICY 
(TENNESSEE) 


e “Private” motor driven automobile 
City fire truck 





That a fire truck, owned and operated by 
a municipality, is a “private” motor driven 
automobile within the meaning of an acci- 
dent policy has been held in a suit upon 
such a policy. See page 155.—State of 
Tennessee ex rel., etc. v. The Independent 
Life Insurance Company of America et al. 
Tennessee Court of Appeals, Middle Sec- 


tion. November 13, 1943. 9 CCH Lire 
Cases 186. 


Montague S. Ross for petitioner. 
Walker & Hooker for defendant. 
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DELAYED DELIVERY DOCTRINE 


(MISSOURI) 


@ Delivery date of policy 
Inconsistent provisions 
Vexatious denial of liability 


A corrected policy of life insurance con- 
tained conflicting provisions as to its effec- 
tive date. In one place, the policy was 
stated to take effect on May 23, 1941, while 
in another place the policy provided that 
it was not to take effect “until it is de- 
livered to me,” an event which occurred 
on June 23, 1941. In still another part, the 
policy provided that “payment of the first 
premium hereon is a condition precedent to 
the taking effect hereof.” Payment of the 
first premium occurred on June 23, 1941. 
The insured died June 24, 1942, one day 
after the expiration of the grace period if 
the date of May 23, 1941, governed the 
effectiveness of the policy, but within the 
grace period if June 23, 1941, governed. 
With inconsistent statements in the policy, 
the court was bound to adopt that inter- 
pretation most favorable to the insured. 
Hence, the beneficiary was entitled to re- 
cover on the policy and the lower court 
did not err in refusing to direct a verdict 
for the defendant insurer. However, the 
lower court also authorized the jury to as- 
sess damages “for vexatious delay.” This 
penalty should not have been allowed. The 
scope and extent of the delayed delivery 
doctrine has been the subject matter of a 
great deal of litigation. Under these cir- 
cumstances, an insurer should be accorded 
the opportunity of appealing to the courts 
for an interpretation of the policy without 
subjecting itself to the peril of penalization. 
The judgment rendered below was errone- 
ous to the extent of the allowance of the 
penalty.—Glosch, respondent v. Central Life 
Insurance Company of Illinois, appellant. 
St. Louis, Missouri, Court of Appeals. No- 
vember 2, 1943. 9 CCH Lire Cases 154. 
Russel J. Horsefiled, 418 Olive St., Chelsea O. 
Inman, 1376 Arcade Bldg., St. Louis, Mo., for 
respondent 

Vincent M. Flynn, William L. Mason, Jr 420 
Shell Bldg., St. Louis, Mo., H. A. Pierce, _ »wis 


A. Stebbins, 211 West Wacker Drive, Chicago, 
Ill., for appellant. 


DISABILITY BENEFITS 


(LOUISIANA) 


® Blindness 
Confinement in bed 


Suit was brought by an insured to recover 
permanent and total disability benefits under 
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the policy of insurance. The disability com- 
plained of was total and permanent blind- 
ness. The defendant insurance company 
appealed from the judgment of the lower 
court, contending that since the proof of- 
fered does not show that “plaintiff can do 
no more than if she were confined to bed” 
(the type of sickness provided for in the 
policies so as to entitle insured to benefits) 
the suit should have been dismissed. A 
former employer of the plaintiff, her son, 
a roomer, and she, herself, testified as to the 
inability of the plaintiff to perform any work 
on account of her eyesight. Medical testi- 
mony added support to the plaintiff’s case. 
In behalf of the defendant, the testimony 
of a reputable attorney to the effect that 
he saw the insured go to a store about 
three hundred feet from her home by her- 
self was introduced. This testimony was 
accepted as fully true and correct by the 
reviewing court, but it did not, of itself, 
prove that the plaintiff was not totally and 
permanently blind. The testimony produced 
on behalf of the plaintiff was sufficient to 
carry the burden imposed upon her and 
warranted the judgment rendered in the 
lower court.—Matthews v. Louisiana In- 
dustrial Life Insurance Company, defend- 
ant. Louisiana Court of Appeal, First 
Circuit. November 15, 1943. 9 CCH Lire 
Cases 181. 

Blum & LeBlanc, Donaldsonville, La., for ap- 
pellant. 

C, A. Blanchard, Donaldsonville, La., 
pellee. 


for ap- 


DISABILITY BENEFITS 


(MISSOURI) 


@ Requirements of policy 
Accidental death 
Vexatious delay and refusal to pay 


An accident policy contained a requirement 
that disability after an accident must be im- 
mediate, continuous and total, and that 
death must result within thirteen weeks in 
order to obtain specific benefits. The in- 
sured, while engaged in the trucking busi- 
ness, stooped down to adjust the tail gate 
of a truck and reached for a shovel. The 
tail gate fell on the back of his head and 
neck; he immediately quit work and went 
home and thereafter spent his time lying 
ona couch. By the time he saw a doctor, 
nearly a week later, the area was rigid and 
infected and he died twenty days after the 
injury. The insurer produced no evidence 
that the insured was able to work, so the 
holding of the lower court that he was 
unable to work was well supported. It was 
not error to submit the question of the in- 
surer’s vexatious delay and refusal to pay 
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before the suit was filed, since the record 
showed that the company denied liability, 
permitted the suit to be brought, and then 
made its investigation two months after- 
ward.—State of Missouri, ex rel. Mutual 
Benefit Health and Accident Association y, 
Hon. Hughes, et al., respondents. Mis- 
souri Supreme Court, Division Number 
Two. November 1, 1943. 9 CCH Lire 
Cases 140. 

Moser, Marsalek & Dearing, Theodore J. Krauss, 
Pierce Bldg., St. Louis, Mo., for relator. 
Barak T. Mattingly, Fred Berthold, Title Guar- 
anty Bldg., St. Louls, Mo., for respondents, 


DISABILITY BENEFITS 


(NEW YORK) 


© Diabetic’s failure to use insulin 
Admissibility of testimony 


Total and permanent disability cannot be 
recovered under an insurance contract when 
the insured, a diabetic, refuses to use insulin, 
Such refusal is without legal basis since 
when insulin treatments are properly ad- 
ministered no harmful results from the use 
of the drug are to be anticipated. The lower 
court erred in admitting evidence of the 
illness of the beneficiary’s brother from 
diabetes and his subsequent death after an 
operation. Evidence of the beneficiary's 
reactions and fears because of the untoward 
result of his brother’s illness and operation 
was also erroneously admitted.—Papas v. 
Equitable Life Assurance Society of the 
United States, appellant, New York Su- 
preme Court, Appellate Division, Second 
Judicial Department. October 25, 1943, 9 
CCH Lire Cases 129. 


Finnegan & Garrity, Joseph P. Finnegan, 20 S. 
Broadway, Yonkers, N. Y., for appellant. 
Bleakley & Harding, Paul L. Bleakley, 30 §. 
Broadway, Yonkers, N, Y., for respondent. 


DISABILITY BENEFITS 


(TENNESSEE) 


®@ Misstatement of age 
Overpayment as lien 
Exemption statute 


After paying disability benefits under two 
policies of insurance for approximately fif- 
teen years, the insurer discovered that the 
insured was two years older than his age 
as stated in his insurance policies. Accord- 
ingly, the insurer refused to make additional 
monthly benefit payments, asserting the 
right of set-off against any claim under the 
policies. The insured brought action to re- 
cover benefit payments due in January and 
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February of 1943. The detendant insurer 
successfully carried the burden of proving 
that the insured had misstated his age. The 
original misstatement did not appear to be 
intentional, but the insured went to great 
pains to try to maintain his position after 
the controversy arose. The insurer was 
entitled to the reduction of its insurance in 
accordance with the policy provisions. But 
the recovery for the amount overpaid can- 
not be made a lien against the cash value of 
the policies since the Tennessee Code, Sec- 
tion 8456, exempts the cash surrender value 
of a policy even before the death of the 
insured. By Section 1 of Chapter 287 of 
the Public Acts of 1937, disability benefits 
thereafter accruing are immune from seizure 
for the debts of the insured. The defendant 
insurer is entitled, therefore, to offset 
against the benefits sued for an equal 
amount of the indebtedness accruing before 
the passage of the 1937 Act.—Strader v. 
Aetna Life Insurance Company et al., de- 
fendants. Tennessee Court of Appeals, 
Eastern Section, November 2, 1943. $CCH 
Lire Cases 151. 


W. O. Lowe, Knoxville, Tenn., for appellee. 


Kennerly & Key, Knoxville, Tenn., for defend- 
ants. 


INSOLVENCY OF INSURER 


(CALIFORNIA) 


@ Noncancellable disability policies 
Rejection of reinsurance 
Measure of damages 


Two holders of noncancellable disability 
policies issued by an insolvent insurer 
brought suit against the insurance commis- 
sioner, the liquidator. The plaintiffs had 
rejected reinsurance offered by a new com 
pany. In determining the amount of dam- 
ages to be allowed, the court adopted the 
theory advanced by the commissioner—that 
the correct measure of damages was the 
difference betwen the premiums that would 
have been paid under the “non-can” policies 
and the benefits that would have been pay- 
able thereunder, except for the insolvency, 
each calculated at its present value, those 
factors being based upon the past experience 
of the old company and other data. The 
plaintiffs contended that reasonable replace- 
ment cost, i. e., the cost of obtaining similar 
insurance in another company from the date 
as of which their right to damages was fixed 
to the maturity specified in the old policy, 
should be applied by the court as the meas+ 
ure of damages. In adopting the theory of 
the commissioner, the court made it clear 
that no view was, being expressed with 
respect to the proper measure of damages 
to be used in life or disability policies where 
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the insurer has repudiated a policy but is 
not prevented by insolvency from being 
compelled to continue the insurance.— 
Caminetti, Jr., Insurance Commissioner, etc. 
v. Manierre et al., petitioners. California 
Supreme Court. October 25, 1943, 9 CCH 
Lire Cases 112. 


Manierre & Cuthbertson, Merritt Bldg., Los An- 
geles, Cal., for petitioners. 

Mitchell, Silberberg & Knupp, Perry Price, 603 
Roosevelt Bldg., Los Angeles, Cal., for respond- 
ent commissioner. 

Lyman P. Robertson, Harry H. Childers, Guthrie 
& Darling, Pacific Mutual Bidg., Los Angeles, 
Cal., for respondent Pacific Mutual Life Insur- 
ance Co. 


FRAUDULENT APPLICATION 


(FLORIDA) 


e@ False answers in application 
Intentional or conscious fraud 


The evidence produced in a suit on a policy 
clearl, showed that the insured had given 
a false answer in his application to a ques- 
tion asking whether he had been treated by 
a physician within the past five years. The 
trial court directed a verdict for the insurer 
and the plaintiff appealed. Under the rule 
laid down by the Florida Supreme Court 
in Metropolitan Life Insurance Co. v. Poole, 
5 CCH Life Cases 1164, it was for the jury 
to say whether the answer to the question 
was made in good faith, even though false. 
If made in good faith it did not vitiate the 
policy. Where a statute, or a policy, as in 
this case, provides that all statements made 
by the insured shall, in the absence of fraud 
be deemed representations and not war- 
ranties, a representation, though false, does 
not avoid the policy unless it was made with 
the conscious intent to deceive. Whether 
it was so made is normally for the jury. 
The judgment must be reversed and the 
cause remanded.—Madden, appellant v. 
Metropolitan Life Insurance Company. 
United States Circuit Court of Appeals, 
Fifth Circuit. November 10, 1943. 9 CCH 
Lire Cases 157. 

Morris E. White, Calvin Johnson, Tampa, Fla., 
for appellants. 

Peter O. Knight, C. Fred Thompson, John Bell, 
Tampa, Fla., for appellee. 


FRAUDULENT APPLICATION 


(TENNESSEE) 


© High blood pressure 
Kidney trouble 


Cancellation of an insurance policy must be 
granted where the insured stated in his ap- 
plication that he had never suffered from 
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high blood pressure or kidney disease, when 
the facts disclosed that three years pre- 
viously he had been told by a doctor that 
his blood pressure was too high. One year 
after the policy was issued, his blood pres- 
sure had risen to such a height that the 
doctor’s instruments could no longer record 
it. Shortly thereafter he died, the cause of 
death being malignant hypertension (high 
blood pressure) and kidney disease. The 
court concluded that the misrepresentation 
made by the insured increased the risk of 
loss which the insurer assumed when it is- 
sued the policy. The policy would not have 
been issued had the insurer been aware of 
the true facts.—Volunteer State Life Insur- 
ance Co. v. Jenkins, defendant, Tennessee 
Court of Appeals, Middle Section. Novem- 
ber 13, 1943. 9 CCH Lire Cases 189. 
Maddin, Bailey & Powell, Miller, Miller & Mar- 
tin, for complainant. 

Joe B. Weems for defendant. 


INDUSTRIAL INSURANCE 


(DISTRICT OF COLUMBIA) 


@ Limitation of liability 
One policy per person 


Considerations of public policy do not for- 
bid a provision in an industrial policy 
limiting the liability of the insurer to the 
premiums received on such policy if a pre- 
vious industrial policy has been issued by 
the same insurer to the same person and is 
in force or running as paid-up insurance. 
The beneficiary named in an industrial pol- 
icy brought suit against the insurer and 
sought to avoid the limitation of liability 
on the ground that the provision was un- 
reasonable and against public policy. The 
court found nothing unreasonable in the 
insurer’s undertaking to limit its liability. 
The wisdom and necessity of some limita- 
tion; where no physical examination is re- 
quired, is illustrated by this case, since the 
insured died of a malignant disease within 
a year of the issuance of the policy. Nor 
could the court hold that recording policies 
by number instead of by name in this type 
of insurance is improper practice. Even an 
alphabetical listing by name would not have 
warned the company in this case, since one 
policy was issued with the name of the 
insured given as White and the other as 
West.—Peoples Life Insurance Co., appel- 
lant v. Goffs, appellee, District of Columbia 
Municipal Court of Appeals. November 1, 
1943. 9 CCH Lire Cases 135. 

William T. Hannan, Austin F, Canfield, Joseph 
F, Castiello, for appellant. 

William C. Murphy, for appellee. 
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LAPSE OF POLICY 


(ALABAMA) 


@ Non-payment of premiums 
Premium loan provision 


The insured died nearly two years after the 
issuance of the policy giving rise to the suit. 
At the time of the insured’s death, eight 
quarterly premiums had accrued, but only 
five had been paid. Failure to pay a pre- 
mium when due, or during the ensuing 
grace period, caused the policy to lapse 
except as provided by the non-forfeiture and 
loan provisions. The policy provided that 
after one annual premium had been paid, 
upon receipt of the loan agreement pledging 
the policy, the amount of any premium be- 
coming due might be charged against the 
policy as a premium loan provided the entire 
indebtedness did not exceed the cash value. 
Acting under this provision, the insurer 
offered to loan a sum sufficient to pay the 
remaining three quarterly installments if the 
insured would pay in cash the sum of $8.84, 
but the insured did not execute the loan 
agreement nor return the policy, nor did he 
pay the sum asked. Upon a suit by the 
beneficiary, the lower court correctly ruled 
that the policy had lapsed. Since the in- 
sured did not avail himself of the insurer’s 
offer and made no request to execute a loan 
for a quarterly premium only, he clearly 
intended to abandon the policy and elected 
to allow it to lapse—Dimenstein v. New 
England Mutual Life Insurance Company 
of Boston, Massachusetts, appellee, United 
States Circuit Co ‘t of Appeals, Fifth Cir- 
cuit. November 4, 1943. 9 CCH Lure 
Cases 132. 


James L, Permutt, Griffith R. Harsh, Jr., Fran- 
cis H, Hare, Birmingham, Ala., for appellant. 


Borden Burr, Birmingham, Ala., for appellee. 


LAPSE OF POLICY 





(MISSOURI) 


e Non-payment of premiums 
Loan provisions of policy 


Provisions of a life insurance policy for the 
lapse of: the policy for failure to pay pre- 
miums are to be construed independent of 
provisions authorizing the insured to cancel 
a policy for non-payment of interest when a 
policy loan equals the cash surrender value 
of the policy. The two provisions of an 
insurance policy are distinct and separate. 
Upon failure to pay premiums and the expi- 
ration of the ensuing period of grace, a 
policy expires regardless of whether there 
is an existing policy loan. Hence, recovery 
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on a policy will be denied where the evi- 
dence shows a failure to pay premiums and 
a lapse under the pertinent policy provi- 
sions. A beneficiary’s contention that the 
surrender value of the policy exceeded the 
loan indebtedness and, accordingly, the de- 
fendant had no right to cancel the policy 
under its loan provisions is irrelevant, since 
the policy was not canceled under the loan 
provisions; it simply lapsed for non-pay- 
ment of premiums.—Robb, appellant v. 
Metropolitan Life Insurance Company, de- 
fendant. Missouri Supreme Court, Division 
Number One. November 1, 1943. 9 CCH 
Lire Cases 127. 


LAPSE OF POLICY 


(NEW YORK) 


@ Nonpayment of premiums 
Estoppel of insurer 
Provisions of policy 


The fact that an application as well as the 
policy itself constitute the complete contract 
between an insurance company and an as- 
sured is illustrated by a recent suit for 
recovery upon a contract of insurance. The 
defense offered by the insurance company 
was lapse of the policy for nonpayment of 
premiums. To this defense, the executor 
of the estate of the insured replied that the 
company was estopped to contend that the 
policy was nullified. The so-called estoppel 
rested upon the testimony of one of the 
insured’s sons. He asserted that three days 
before the expiration of the grace period 
he visited the offices of the insurer and in- 
quired as to the payment of premiums. His 
testimony developed the fact that he had 
sought to pay the premium by a loan on 
the policy, but he had neither the policy 
in question with him, nor the proper powers 
to bind his father. According to his testi- 
mony, the insurer’s agent stated that he 
would send the necessary papers to him, 
but these papers never arrived. The court 
pointed out that whether this testimony was 
believed made little difference. The appli- 
cation for the policy clearly stated that no 
agent or other person except certain named 
oficers of the company had any authority 
to make or modify any contract on behalf 
of the insurer, or to waive any of the rights 
or requirements of the company. This 
clause bound the insured as well as his rep- 
resentatives Even though the jury had 
found that the testimony with respect to 
the estoppel was true, a directed verdict in 
favor of the insurance company would have 
been necessary.—Kiamie, Exr., respondent 
v. The Equitable Life Assurance Society of 
the United States, appellant. New York 
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Supreme Court, Appellate Division, First 
Department. November 12, 1943. 9 CCH 
Lire Cases 178. 

James D. Ewing, Wm. G. H. Acheson, for ap- 
pellant. 

Martin M. Kolbrener, for respondent. 


LOANS ON POLICIES 


(KENTUCKY) 


e Beneficiary’s right to loan 
Consent of insured 
Fraud of insurer 


The beneficiary of an insurance policy has 
no vested rights in the policy enabling her 
to obtain loans from the insurer in order to 
make required premium payments. In a 
suit by such a beneficiary to recover the 
tace amount of a policy which had lapsed 
for nonpayment of premiums, the benefi- 
ciary contended that the insurer had led her 
to believe that a loan would be granted, 
instead of which an agent of the insured 
held the policy until the grace period ex- 
pired and then informed her that the in- 
sured, her husband, refused to consent to 
the loan. In reversing a judgment for the 
beneficiary, and ruling that a directed ver- 
dict for the insurance company should have 
been entered by the lower court, the higher 
court stated that the insurance company 
was attempting to help the beneficiary by 
attempting to locate her husband and get 
his consent to the loan. He, as the insured, 
was the only one who could consent to the 
loan. Furthermore, the beneficiary knew 
of the requirements for obtaining a loan, 
since a similar request had been denied six 
months before, the company being unable 
to locate the beneficiary’s husband. The 
beneficiary having neglected to pay the pre- 
mium when due, the policy lapsed.—Metro- 
politan Life Insurance Co., appellant v. Tye. 
Kentucky Court of Appeals. November 12, 
1943. 9 CCH Lire Cases 192. 

William Marshall Bullitt, Eugene B. Cochran, 
Bullitt & Middleton, Louisville, Ky., for appel- 
lant. 

Zeb A. Stewart, Corbin, Ky., Guy Dickinson, 
Barbourville, Ky., for appellee. 


“LOAN” OR “ADVANCE” TO AGENT 
(OHIO) 


© Agent’s liability for loans 
Construction of endorsements on 
checks 





Whether or not amounts advanced to an 
agent are to be considered as advances pay- 
able only out of commissions or as loans 
to the agent, is to be determined in each 
case by the intention of the parties. In the 
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absence of either an express or implied 
agreement to repay any excess of advances 
Over commissions earned, the employer 
cannot recover such excess. But this rule 
is inapplicable if the agent had agreed to 
treat the “advances” as a personal indebted- 
ness to the insurance company. Thus, 
where moneys were turned over to an agent 
in the form of checks made payable to the 
agent and which carried the following print- 
ed words above the agent’s signature: 

The payee of this check by his endorsement 
hereof does agree that the amount of this check 
is an advance to said payee, and that said ad- 
vance is a personal indebtedness of the said 


payee to said Jefferson Standard Life Insurance 
Company * * 


the printed words indicate an intention to 
treat the proceeds of the checks as loans 
rather than advances, and the insurer may 
recover the excess of loans over commis- 
sions due the agent.—The Jefferson Stand- 
ard Life Insurance Company, appellant v. 
Herrick. Ohio Court of Appeals, Eighth 
District, Cuyahoga County. October 4, 
1943. 9 CCH Lire Cases 92. 


Persky & Loeb, for plaintiff, appellant. 
Easly & Wursthorn, for appellee. 


PREMIUM PAYMENTS 


(MINNESOTA) 


@ Implied extension of credit 
Death of insured before payment 


An agreement in an application for a life 
insurance policy that the policy should not 
take effect “until the same is delivered and 
the first premium thereon paid to the Com- 
pany, no change having taken place in the 
insurability of my life subsequent to the 
completion of this application” leaves no 
room for an implied extension of credit as 
to payment of the initial premium. The 
appellant’s insured died of heart failure on 
the evening before he was to “pick up” the 
policy from the agent of the insured, pur- 
suant to a telephone conversation earlier in 
the day. Nothing was said during the tele- 
phone conversation concerning the amount 
or payment of the first premium. No re- 
quest for credit having been made at any 
time, and the first premium not having been 
paid, the policy was not in force at the time 
of the insured’s death.—Rogers, appellant 
v. The Great-West Life Assurance Com- 
pany. United States Circuit Court of Ap- 
peals, Eighth Circuit. October 26, 1943. 
9 CCH Lire Cases 124. 

Robert Cowling, Thompson, Hessian & Fletcher, 
for appellant. 

Charles F. Noonan, Dorsey, 
Scott & Barber, for appellee. 


Colman, Barker, 
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PRESUMPTION OF DEATH 


(KANSAS) 


@ Unexplained absence for seven years 
Exact time of death 


Disappearance of an insured person for 
seven years results in a presumption of his 
death, but that presumption is not to be 
extended to any particular period of time 
within the seven year span in the absence 
of circumstances indicative of death within 
the shorter period. This principle was ap- 
plied in a suit by the beneficiary of a policy 
to recover for the death of the insured, who 
had been absent without explanation for a 
period of more than seven years. The in- 
sured had disappeared on May 29, 1934, and 
the policy expired on November 24, 1934. 
The expiration date of the policy required 
proof that the insured had died between 
May 29, 1934 and November 24 of the same 
year. To justify any presumption or infer- 
ence that the insured died prior to Novem- 
ber 24, 1934, there must not only be evidence 
of his unexplained absence and of his char- 
acter, habits, domestic relations and the like, 
making abandonment of his home and fam- 
ily improbable, but there must be a showing 
of a want of those motives which may be 
supposed to have induced him to leave. 
Those facts, when shown, must be such that 
when submitted to the test of reason and 
experience, they warrant a reasonable con- 
clusion of death within the shorter period. 
Here the evidence showed that the insured 
was heavily indebted and it might reason- 
ably be concluded that he disappeared 
because of that fact—Arnall v. Union 
Central Life Insurance Company. Kansas 
Supreme Court. November 6, 1943. 9 CCH 
Lire Cases 162. 

W. A. Kahrs, Austin M. Cowan, C. A. McCorkle, 


Robert H. Nelson, Henry L. Butler, Wichita, 
Kan., for the insurer. 


Allen B. Burch, Arnold C. Todd, Wichita, Kan., 
L. J. Bond, El Dorado, Kan., for appellee. 


REINSURANCE 


(ILLINOIS) 
e Lien on reserve — ; i 
Nonpremium paying basis for policy 
Extended term insurance 


The wife of the insured brought suit on a 
policy to recover for his death. The policy 
was issued in 1929 and a receiver was ap- 
pointed for the insurance company on May 
25, 1933. The appellee insurance company 
entered into an agreement with the receiver 
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to assume the policies of the insolvent com- 
pany in exchange for a lien on the reserve 
values of all policies in force as of June 9, 
1933. A tentative computation of the lien 
at 60% of the reserve value of each policy 
was made by actuaries selected by the ap- 
pellee and the receiver. Upon a court hear- 
ing, a decree was entered on February 13, 
1934, in which the actual lien was definitely 
fixed at 57.092% of the reserve values. The 
decree provided that adjustments from the 
60% figure to the exact amount of the lien, 
on individual policies on a premium paying 
basis should be deferred until a later date. 
Default was made on the policy in suit on 
August 18, 1934. By reason of such default, 
under the extended insurance provision of 
the policy, it was automatically placed upon 
a nonpremium paying basis. The assured 
died on November 17, 1937. If the appel- 
lee’s lien on the policy reserve be computed 
at 57.092% the extended term of insurance 
expired two days after the death of the 
assured. If the lien be computed at the 
tentative rate of 60%, the extended insur- 
ance expired thirty-five days before his 
death. The reviewing court reversed the 
judgment of the lower courts and awarded 
recovery under the policy. When the policy 
went on a nonpremium paying basis, it was 
taken out of the provisions of the court 
order referred to above, and the accrued 
difference was automatically credited and 
applied in the determination of the amount 
of the net reserves. From that amount the 
actual lien of 57.092% was to be deducted, 
leaving a balance sufficient to purchase ex- 
tended insurance beyond the date of the 
insured’s death.—Wade, appellant v. Victory 
Mutual Life Insurance Company, appellee. 
Illinois Supreme Court, November 16, 1943. 
9 CCH Lire Cases 159. 


Nelson, Bordell, Linneman & Grant, Drennan 
J. Slater, Thomas P. Grant, for appellant. 


J. Ernest Wilkins for appellee. 


RELEASE OF LIABILITY 


(ALABAMA) 


e Fraudulent procurement of release 
Return of consideration 
Jury issues 





Suit by beneficiary of a policy was grounded 
on an alleged fraud on the part of the in- 
surer in inducing him to sign a release sur- 
rendering his rights in a $1000 policy for 
the sum of $287, the cost of the funeral bill 
incurred by the beneficiary for the insured. 
The jury awarded the plaintiff the difference 
between $287 and $1000. There was ample 
evidence to support the finding that the 
agent of the insurer, when calling to collect 
the premium on an old policy, advised 
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taking out a new policy. The weekly pre- 
mium due on the new policy was paid at 
the time of making application, thereby com- 
pleting the contract without the necessity 
for delivery. After the insured’s death, the 
agent falsely represented that the new 
policy was unenforceable and induced the 
beneficiary to sign the release. A defraud- 
ed releasor is not limited to an action to 
set aside the release, but he may affirm it 
and sue for damages for the fraud without 
returning the consideration for the release. 
The questions of fact as to the payment 
of the initial premiums, the delivery of the 
policy and the legal fraud were properly 
submitted to the jury and the verdict was 
not contrary to the weight of the evidence. 
The judgment was affirmed.—Mutual Sav- 
ings Life Insurance Co. v. Osborne. Ala- 
bama Supreme Court, October 28, 1943. 9 
CCH Lire Cases 136. 


S. A. Lynne, Decatur, Ala., for appellant. 
Watts & White, John R. Thomas, Jr., Hunts- 
ville, Ala., for appellee. 


SUICIDE OF INSURED 


(ARKANSAS) 


e@ Presumption against suicide 
Cause of death for jury 





The insured, a young unmarried negro, be- 
came involved in difficulties with a young 
woman of the same race. During an alter- 
cation between the two, the young woman 
was shot in the hand by the man. She 
succeeded in eluding his grasp and ran to 
the home of another young negro. The 
insured urged that the latter not afford 
sanctuary to the female, but his plea fell on 
deaf ears. He then threatened to kill him- 
self, went back into the lane in which the 
struggle had occurred, and, according to the 
testimony of the protector of the young 
woman, shot himself. The insured’s father, 
the beneficiary named in a group policy 
insuring the life of the deceased, brought 
suit and the insurance company denied lia- 
bility on the ground that the suicide of the 
insured within one year of the issuance of 
the policy rendered it null and void. A 
white lady testified that another negro was 
near the scene of the purported suicide at 
the time the second shot occurred. She was 
unable to testify as to whether the deceased 
committed suicide or was killed by this 
other negro. The latter testified that he did 
not arrive on the scene until all the shoot- 
ing was over. A pistol was found in the 
deceased’s right hand and the undertaker 
who prepared the body for burial testified 
that the shot which caused death entered 
the deceased’s body just under the left 
nipple and traveled in a slanting direction, 
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emerging under the right shoulder blade. 
In view of the presumption against suicide, 
and the irreconcilable testimony of wit- 
nesses, it was a question for the jury as to 
whether the deceased committed suicide or 
was slain by another. The finding of the 
jury for the beneficiary was afhrmed.— 
Provident Life & Accident Insurance Com- 
pany v. Butler. Arkansas Supreme Court. 
October 25, 1943. 9 CCH Lire Cases 170. 
John M. Shackleford for appellant. 

Claude E, Love for appellee. 


SUICIDE OF INSURED 


(KENTUCKY) 
© Burden of proof 
Misrepresentation of salary 
Evidence 

Suit was brought on two policies to recover 
for the death of the beneficiary’s son, the 
insured in each policy. Two defenses were 
offered: (1) a misrepresentation of his salary 
by the insured, and (2) suicide of the in- 
sured, an occurrence excluding liability. As 
to the first defense, the misrepresentation 
was not material to the risk, since the claim 
was not for disability benefits but for death. 
The second question was more difficult of 
decision, especially in view of the court's 
error in placing the burden of proof upon 
the insurer and the numerous contradictions 
in the evidence offered. The misplacing of 
the burden of proof was more than compen- 
sated for by giving the insurer the privilege 
of introducing its evidence first and of de- 
livering the closing argument. As to the 


testimony, it was to the effect that the in- 
sured was in an extremely inebriated state 
at the time he shot himself. Other testi- 
mony was to the effect that he seldom if 
ever imbibed strong liquor. However, there 
was no dispute that on the day of the trag- 
edy he was brandishing two pistols in a 
manner reminiscent of the swashbucklers 
of old. This fact was not given much sig- 
nificance by the court, which termed such 


actions a “mere blustering and swaggering.” 


The evidence produced warranted the jury 


in finding that the death of the insured was 
accidental and was caused without suicidal 


intent.—United Benefit Life Insurance Com- 
pany, appellant v. Schott. Kentucky Court 
of Appeals. November 3, 1943. 9 CCH 
Lire Cases 174. 


Robert Lee Blackwell, Bullitt & Middleton, 
Louisville, Ky., Begley & Begley, London, Ky., 
for appellant. 

William Lewis & Son, London, Ky., for appellee. 


RELEASE OF LIABILITY 


(MISSOURI) 
© Bona fide dispute as to liability 
Instruction to jury 


The beneficiary of an accident policy 
brought suit to recover the balance due on 
the policy. It had been issued to her hus- 
band, who died after an accident in which 
his leg was broken. The insurance com- 
pany had offered a settlement and a release 
was signed, The trial court awarded the 
plaintiff a recovery on the ground that the 
release was invalid for want of consider- 
ation. In reversing the holding of the trial 
court, it was declared that the burden of 
proving the invalidity of an admitted re- 
lease rests upon the party claiming such 
invalidity, in this case the plaintiff. The 
fact that the insurer paid $3000 on a dis- 
puted claim for $4500 was at least some 
indication that the insurer lacked faith in 
its claim of nonliability. Considering all the 
testimony on the question, the court could 
not say as a matter of law that there was 
such a good faith dispute of liability as to 
furnish a consideration for the compromise. 
The trial court gave the jury permission to 


set aside the release if they found no dis- 
pute “sufficient to warrant a reasonable 


person to believe that the defendant had a 
valid legal defense against plaintiff's claim.” 
This instruction gave the jury a roving 
commission to invalidate the release upon 
its own view as to what would constitute a 
valid legal defense. The instruction was 
held to constitute reversible error.—Foster 
v. Aetna Life Insurance Company of Hart- 


ford, Connecticut, defendant, appellant. 
Missouri Supreme Court, Division Number 


One. November 1, 1943. 9 CCH Lire 
Cases 118. 


a 
California Insurance Department's Jurisdiction over Foreign Group Policy 
“A group life and disability policy made, issued and to be performed in the State 
of Kansas between a domestic insurer and a union resident of Kansas is not 
subject to the jurisdiction of the Insurance Department of California. Individual 
certificates issued to members insured under such group policy do not constitute 
group contracts and are therefore not subject to the provisions of the California 


Insurance Code relating to group life and disability contracts. Such certificates 
merely evidence the insurance afforded the individual member.” 


—O pinion of the California Attorney General, 


November 23, 1943. 
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Negligence 


Other than Automobile 


CHANGE IN FLOOR LEVELS: 
Restaurant patron injured (Minn.) page 179 


COLLAPSE OF SAWDUST PILE: 


Business visitor injured (Vt.) page 179 
DOG BITE: 

Knowledge of viciousness (Pa.) page 180 
ELECTRIC WIRES IN TREES: 

Minor’s hands burned (Tenn.) page 180 
FALL ON STAIRWAY: 

Landlord’s liability (Mass.) page 181 


LANDLORD AND TENANT: 


Broken faucet handle cutting ten- 


ant’s hand (D. C.) page 180 

Fall on wet ene (Mass.) page 181 
MUNICIPALITY’S LIABILITY: 

Fall in hole in parkway (Kan.) page 181 


NATIONAL GUARD MEMBER INJURED: 
State’s liability (Okla.) page 181 
SCHOOL DISTRICT'S LIABILITY: 


Spectator injured at basket ball 
game (Mont.) page 182 
SWINGING DOORS: 
Customer injured (Ill.) page 182 


CAL | 


CHANCE IN FLOOR LEVELS 


(MINNESOTA) 


e Restaurant patron injured 

Use of rear entrance 

Contributory negligence 
The floor of defendant’s restaurant was 
about six or seven inches lower than the 
top of the threshold—this change in levels 
at the rear entrance caused a patron to fall 
and injure her leg. An implied invitation 
to use the rear entrance could be drawn 
from the facts that others had previously 
used it and that there was no sign or other 
warning prohibiting its use. In her suit to 
recover damages, plaintiff not only charged 


negligence on the part of the restaurant 


owner in permitting the drop at the entrance 
of his restaurarit, but also in failing to place 
signs outside the building warning of this 
condition, and in failing properly to light 
the entrance. Consequently, there being 
several factors in addition to the change in 
floor levels, a fact issue on the question of 
the owner’s negligence in the maintenance 
of his premises was presented, The court 
retused to say that the injured patron, who 
had never before been in the restaurant, 
acted otherwise than as an ordinarily prudent 
person would have acted under the same 
circumstances—it was a question of fact 
whether she should have done more than 
she did for her own safety.—Eklund, ap- 
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pellant v. Kapetas, d. b. a. Peoples Cafe, 


respondent. Minnesota Supreme Court. 
November 12, 1943. 9 CCH NEGLIGENCE 
Cases 956. 


Stone, Manthey & Carey, Virginia, Minn., for 
appellant. 


F. J. Rosemeier, Virginia, Minn., for respondent. 


COLLAPSE OF SAWDUST PILE 


(VERMONT) 


e Business visitor injured 
Hidden danger 
Assumption of risk 


Hidden danger lurking in a sawdust pile 
was not apparent to plaintiff when he ac- 


companied his employer to a mill for the 
purpose of purchasing sawdust. In the 
course of the mill’s operation, covering a 
period of years, a pile of sawdust had been 
deposited outside the building, and defend- 
ant, the owner, sold sawdust to various 
customers who came to the mill and re- 
moved it. The pile was originally conical 


in shape, but the removals had left its 


westerly side nearly perpendicular—there 
was a hard crust of ice about a foot thick 
at the top of the pile which extended down 
the sides. While plaintiff was bagging the 
sawdust, a crust of ice gave way and the 
pile slid down on him, throwing him against 
a truck and completely covering him. The 
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mill owner was familiar with the appearance 
of the pile and the crust, and knew of the 
dange: of sliding, but took no precaution 
to examine the condition and did not warn 
plaintiff about it. Plaintiff was entitled to a 
judgment for his severe bodily injuries. 


It was the duty of defendant to use reason- 
able care to keep the premises in a safe and 
suitable condition so that the plaintiff would 
rot be unnecessarily or unreasonably exposed 
» danger, and if a hidden danger existed, 
known to the defendant, but unknown and not 
reasonably apparent to the plaintiff, to give 
warning of it to the latter who had the right 
to assume that the premises, aside from the 
obvious dangers, were reasonably safe for the 
purpose for which he was upon them, and that 
proper precaution had been taken to make 
them so. 


The evidence afforded no sufficient basis for 
holding as a matter of law that plaintiff 
knew and appreciated the risk and volun- 
tarily chose to expose himself to it— 
Rheaume v. Goodro. Vermont Supreme 
Court. November 2, 1943. 9 CCH NEcLI- 
GENCE CASES 919. 

Lawrence & O’Brien, Rutland, Vt., 
Conley, Middlebury, Vt., for plaintiff. 


Wayne C. Bosworth, Middlebury, Vt., A. Pear- 
ley Feen, Burlington, Vt., for defendant. 


John T. 


ELECTRIC WIRES IN TREES 


(TENNESSEE) 


@ Minor climbing tree 
Severe hand burns — 
Foreseeability of injury 





Two brothers were playing under a syca- 
more tree—throwing sycamore balls at each 
other. Subsequently, the older boy decided 
to climb the tree. Electric wires, owned 
and operated by a town and its power com- 
mission, ran through the branches of the 
tree. Contact with an uninsulated high ten- 
sion wire caused the minor to receive severe 
burns on his left hand, necessitating the 
removal of all but his middle finger. The 
court refused to disturb a $10,000 verdict in 
the boy’s favor. It is the duty of those en- 
gaged in erecting and maintaining wires 
carrying a deadly current of electricity to 
either properly insulate, guard or elevate 
the wires to such a height that they are not 
reasonably accessible when these wires pass 
through trees, which it should be reason- 
ably anticipated might be climbed by children 
without knowledge of the danger involved. 
While a number of courts have placed lia- 
bility on the electric company under the 
doctrine of attractive nuisance, the facts of 
this case did not warrant application of the 
doctrine—Town of Clinton et al. v. Davis, 


THE INSURANCE 


LAW JOURNAL 


Etc., et al. Tennessee Court of Appeals. 
November 2, 1943. 9 CCH NEGLIGENCE 
Cases 933. 


Charles H. Smith, J. H. Hodges, 
Tenn., for plaintiffs in error. 

A. L, Fox, J. M. Underwood, Clinton, Tenn., 
for defendants in error. 


MINOR BITTEN BY DOG 


(PENNSYLVANIA) 


e Knowledge of vicious propensities 
“One bite” rule repudiated 


The notion that a dog is entitled to one bite 
before it becomes a source of liability to its 
owner has been repudiated in Pennsylvania. 
The decisions of this state enunciate the 
well known rule of the common law that 
one who keeps a domestic animal which he 
has reason to know has vicious propensities 
abnormal to its class is liable for the harm 
caused to others. This liability is not based 
on negligence—it is applicable regardless of 
the care taken to guard against harm. 
Where a minor child was bitten by a dog 
owned and kept by defendant at his sum- 
mer resort hotel—the child having ‘eaned 
over to pet the animal—the facts tended to 
support the conclusion that defendant knew 
and feared the consequences of the dog’s 
vicious propensities and had taken precau- 
tions against them. The award of $1,000 
to the child’s mother was not unreasonable. 
The $4,000 awarded to the minor, while an 
overliberal amount, was not so outrageous 
as to require interference by the court.— 
Zarek, etc., et al., appellees v. Fredericks, 
appellant. United States Circuit Court of 
Appeals, Third Circuit. November 8, 1943. 
9 CCH NEGLIGENCE Cases 941. 


W. J. Fitzgerald, Scranton, Pa., for appellant. 
Stanley F. Coar, Scranton, Pa., for appellees. 


Knoxville, 





LANDLORD AND TENANT 
(DISTRICT OF COLUMBIA) 


©@ Tenant’s hand injured 
Broken faucet handle 
Expert testimony 


The morning after a janitor had repaired a 
bathtub faucet, a tenant using the faucet 
was injured when the handle broke, leaving 
a sharp edge which cut his hand. Was the 
situation in this case one which made ap- 
propriate the use of expert testimony? A 
plumber, qualifying as an expert witness, 


“* * * would say that the spigot was re- 
paired in a defective manner, because the 
spigot should have opened, even though the 
handle did break; otherwise it should open 
easily at the time.” 


DEC. 
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This evidence, the most vital concerning 
the landlord’s negligence, was improperly 
received by the court and, consequently, a 
judgment for the tenant was not upheld. 
Expert testimony was not required for the 
jury was just as competent to consider and 
weigh the evidence as was an expert witness 
and just as well qualified to draw the neces- 
sary conclusions therefrom. The hypo- 
thetical question propounded to the plumber, 
furthermore, had no basis in the evidence 
with regard to the nature of the repairs 
made and to the way in which the injury 
occurred, it was uncertain, ambiguous and 
self-contradictory, and it was improper.— 
Henkel, appellant v. Varner, appellee. 
United States Court of Appeals, District of 
Columbia. November 15, 1943. 9 CCH 
NEGLIGENCE CASES 965. 

Charles W. Arth, Augustus P. Crenshaw III, 
for appellant. 

Robert E. Lynch, Anna Shapiro, for appellee. 


LANDLORD AND TENANT 


(MASSACHUSETTS) 


e@ Tenant’s fall on stairway 
Wet and slippery condition 
Sufficiency of evidence 





A landlord sought to avoid liability for a 
tenant’s injury on the ground that the evi- 
dence relating to the tenant’s fall on an al- 
leged worn and slippery stairway was 
insufficient to take the case to the jury. 
The tenant claimed that “the stairs were 
permitted to remain in a defective condition 
and covered with undried soap and water” 
and that “the lighting in the stairway was 
permitted to become insufficient and the 
stairs were permitted to become unsafe and 
treacherous.” Just before the accident in 
question, an employee of the landlord who 
was in charge of the building had wet the 
stairs previous to sweeping, and they were 
very wet at the time of the injury. Wetting 
the stairs made them slippery. The tenant, 
who did not see or know that the stairs 
were wet when he started down, slipped on 
one of the worst worn steps, fell, and hurt 
himself. Since there was evidence that the 
landlord was negligent in causing the stairs, 
in the condition in which they were at the 
time of the injury, to become dangerously 
wet, and that such negligence caused the in- 
jury, the attempt to keep the case from the 
jury was unsuccessful——Morgan v. The Mer- 
chants National Bank of Boston et al., Exrs. 
Massachusetts Supreme Judicial Court, Oc- 
tober 28, 1943. 9 CCH NEGLIGENCE CASEs 
970. 


D. H. Fulton, for defendants. 
Joseph Wentworth, for plaintiff. 


NATIONAL GUARD MEMBER INJURED 


(OKLAHOMA) 


@ Struck by motorcycle 
Removal of immunity 
State’s liability 


The mere fact that a statute authorized a 
former commissioned member of the Okla- 
homa National Guard to bring suit against 
the State did not require the court to grant 
compensation to this soldier for injuries 
received in the line of duty. The officer, a 
captain, was run down by a motorcycle 
driven by another member of the National 
Guard while they were participating in an 
authorized encampment, maneuvers and 
other exercises. The injured person com- 
plained that he lost his status entitling him 
to a continuation of his pay and allowances 
until he was fit for transportation home, 
because he was dismissed from the United 
States Army Hospital without his consent 
and allegedly before he was fit to be re- 
moved. The Adjutant General issued the 
dismissal order. The statute authorizing 
the suit only removed the immunity of the 
State, but did not render it liable inasmuch 
as there were no constitutional or statutory 
provisions creating such liability. Conse- 
quently, it was appropriate for the trial 
court to dismiss the petition because no 
cause of action was stated—Mountcastle, 
Exr., plaintiff in error v. State of Okla- 
homa, defendant in error. Oklahoma Su- 
preme Court. November 9, 1943. 9 CCH 
NEGLIGENCE CASEs 969. 

Q. B. Boydstun, Vinita, Okla., for plaintiff in 
error. 

Mac Q. Williamson, Atty. General, Fred Hansen, 
Asst, Atty. General, for defendant in error. 





MUNICIPALITY'S LIABILITY 


(KANSAS) 


@ Hole in parkway 
Notice of defect 
Pedestrian’s contributory negligence 





A judgment in the amount of $2,750 was not 
excessive for injuries sustained by a pedes- 
trian as the result of a fall caused by the 
presence of a hole in a municipal parkway. 
The hole, about 12 or 14 inches in diameter 
and from two to two and a half feet deep, 
was caused by the removal of a light pole 
by the city Board of Public Utilities. When 
she stepped from the curb onto the parkway 
after alighting from an automobile, plaintiff 
fell into the hole. Urging that the Kansas 
Supreme Court has gone far in holding 
cities free from liability for defects in park- 
ways, the municipality virtually contended 
that no defect in a parkway is actionable as 
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against the city. Tue court was of the 
opinion that the city pushed the doctrine 
much too far. The jury could reasonably 
conclude that the hole had been there a 
sufficient time to give constructive notice. 
Since the injured person was not obliged, 
as a matter of law, to examine the parkway 
with meticulous care before stepping upon 
it, the question of her contributory negli- 
gence was for the jury’s determination.— 
Gilmore, appellee v. City of Kansas City, 
et al., appellants. Kansas Supreme Court. 
(1943) 9 CCH Neciicence Cases 961. 
William H. Towers, Charles W. Lowder, A. H. 
Skinner, William McHale, Joseph A. Lynch, 
William Drennan, Otto Zilegelmeyer, Kansas 
City, Kan., for appellants. 

Paul H. Ditzen, Hylton Harman, Kansas City, 
Kan., for appellee. 


SWINGING DOORS 


(ILLINOIS) 


@ Defective door checks 
Injury to customer 


Swinging doors equipped with defective 
door checks rendered the owner of a gen- 
eral store liable for injuries sustained by a 
customer as she was entering the store. 
The door was standing open, and, without 
negligence on her part, it suddenly closed, 
striking her. The door checks were not 
designed for the maximum width of the 
doors and when the door was opened to 
more than a 100-degree angle, the door 
checks would cause the door “to stick or 
jam and hold said doors temporarily in an 
open position until released by force or 
vibration.” Since the customer’s purpose of 
going into the store was to purchase mer- 
chandise from defendant, her mission was 


lawful and at the implied invitation of the 
store owner. The duty rested upon de- 
fendant to provide her a safe means of en- 
trance and this it failed to do. The 
evidence having sustained the acts of negli. 
gence charged, it was unnecessary to con- 
sider the application of the doctrine of res 
ipsa loquitur—Todd, Admr., appellant v. S. 
S. Kresge Company, appellee. Illinois Su- 
preme Court. November 16, 1943. 9 CCH 
NEGLIGENCE CAsEs 951. 


Charles G. Seidel, for appellant. 


Ellis & Hamilton, Paul M, Hamilton, for ap- 
petlee. 


SCHOOL DISTRICT'S LIABILITY 


(MONTANA) 


© Basket ball game 
Spectator injured 
Governmental function 


A basket ball game is a part of the program 
of physical education of a school and con- 
stitutes the exercise of a governmental func- 
tion by a school district and its trustees. 
The fact that an admission fee is charged 
does not remove the activity from the field 
of governmental functions. 

It follows that the defendants were exer- 
cising a governmental function, and that 
there can be no recovery by a spectator who 
was injured while attending a basket ball 
game in a school gymnasium, when one of 
the steps collapsed as she was using a stair- 
way to approach the gallery.—Rhoades, 
plaintiff-appellant v. School District No. 9, 
Roosevelt County, Montana, et al., defend- 
ants-respondents. Montana Supreme Court. 
November 3, 1943, 9 CCH NEGLIGENCE 
Cases 938. 
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PROPOSED AMENDMENTS TO 
FEDERAL RULES OF CIVIL PROCEDURE 


(Concluded from page 145) 


period permitted by law for filing notice 
of appeal. 


Rule 73 — Appeal to a Circuit Court 
of Appeals 


Rule 73 (a) can be clarified by more ex- 
plicitly’ defining the power of a District 
Court Judge after an appeal has been taken 
to the Circuit Court of Appeals. We recom- 
mend that the following sentence be in- 
serted between the first and second sentence 
of Rule 73 (a): 


1U. 8, v. Forness, 2 F, R. D. 160. 


Treasure Imports v. Amdur, 127 Fed. (2d) 3 
(C, C. A. (2d) 1942). 


THE 


INSURANCE LAW JOURNAL 


“After the notice of appeal is filed, the Dis- 
trict Court has jurisdiction in the matter 
only to the extent stated or necessarily im- 
plied in Rules 73, 75 and 76; for all other 
purposes the Appellate Court has exclusive 
jurisdiction.” 


Respectfully submitted, 
Wizur E. Benoy, Chairman 


Douctas Hupson 
Ear S, Hopces 
Ropert H. JAMISON 
Davin J. Kapyk 
CHARLES E 

PLEDGER, JR. 
Morris E. WHITE 
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Minnesota—continued 
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Employer's liability 
Business invitee injured 
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Fraudulent applications 
Abscess concealed 
Insurer's refusal to pay 
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Intersection collision 
Humanitarian doctrine 
Lapsed policy—Loan provisions 
Marital relationship 
“Widow’s’’ right to sue 
Nuisance 
Proof of injury by excessive machinery 
noise 
Railroad crossing collision 
Failure to give warnings 
Release—Bona fide dispute 
Stoker defectively installed 
Inspection of company’s books 
Vexatious delay in insurer’s payment 
Hospital benefit policy 
Montana 
Basketball game spectator injured 
School district’s liability 
Municipality's liability 
Fall in excavation 
“Mortgage’’ clause 
Refusal to accept policy 
Reasonaileness of refusal (Fla.) 
Mortgages 
Life companies’ investments in home 
mortgages es 
Municipality’s liability 
Defective railing in city hall (Ohio) 
Guest of fire chief killed 
Personal use of official car (Fla.) 
Hole in parkway 
Pedestrian injured (Kan.) 
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Damages for future pain and suffering 
(Ga.) 
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Pedestrian's fall in excavation (Mont.) 
WPA project (Tenn.) ; 
National Council on Compensation Insurance 
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pensation program 
National Guard 
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Garage lability policy 
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Oral insurance contracts 
Liability for loss of barn by fire 
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Effect of assignment of policy 
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Hospital insurance benefits 
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Ohio—continued 
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Railroad crossing collision 
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Doctor’s liability .. 
Oklahoma 
Commercial operations 
Negligent truck towing not included in 
policy we 
Encumbrance clause 
Chattel mortgage as violation 
Hole in sidewalk, municipality's liability 
National Guard member injured 
State’s lability 5; 
Operation, maintenance or use clause 
Removal of sick bus passenger 
Liability of insurer :(Ga.) 
Options 
Life insurance 
Oral compromise 
Recovery for fire losses 
Enforcement of agreement (Ind.) 
Oral insurance contract 
Barn destroyed by fire 
Liability of insurer (Nev.) 
Oregon 
Garage owner's liability 
Mechanic's negligence 
Subcontractor’s lability 
Contractor’s rights against surety 


Parking lot 
Stolen car (Tenn.) 


Partnership’s liability 
Ownership of truck 
Policy as evidence (N. C.) 


Passing vehicle accidents 
Liability under guest statute 
Warning to driver by guest (Colo.) 
Payment of policy 
Refusal by insurer 
Vexatious delay (Mo.) 
Vexatious refusal by insurer (Mo.) 


Pennsylvania 

Beneficial societies 

Forfeiture of membership 
Child caught on train trestle 

Motorman’s failure to stop 
Disability benefits 

Delayed notice 
Dog bite—‘‘One bite’’ rule 
Employment status 

Contractor as employer 
Fall on icy sidewalk 

Building owner's liability 
Fraudulent application 

Tuberculosis concealed : os 
Jeweler’s block policy, insured’s warranty 
Kneeling by disabled car 

Contributory negligence ‘ 
Lapse of policy for non-payment of pre- 

miums 

Application of dividend on old policy 
Ohio guest statute construed 

Imputation of negligence 
Presumption of death 

Proof of embezzlement as rebuttal 
Streetcar and pedestrian collision 

Proper lookout on street 


Physician 
Negligent preparation of vaccine (Ohio) 


Plastic surgeons 
Malpractice liability 
Infection of nose (Cal.) 
Plate glass breakage 
Store door injuring customer 
Proprietor’s liability (Colo.) 
Power saws 
Student injured, notice of claim (Cal.) 
Prejudiced jury 
Voir dire examination 
Premiums 
Non-payment before death 
Credit to insured not extended (Minn.). 176 
Presumption of death 
Proof of embezzlement 
Rebuttal of presumption (Pa.) 23, 40 
Proof that insured ts living 
Liability of insurer (Texas) 23, 40 
Seven years’ absence unexplained (Kan.). 176 
“Private’’ vehicle defined 
City fire truck (Tenn.) «scene 
Proof of death 
Due proof in life and accident policies 83 
Public liability policies 
Charitable corporations 
Effect of coverage on liability (Mich.) 41 
Misdescription of automobile 
Liability of insurer (Tll.) 31 
Publisher’s liability 
Fall over newspapers (Ky.) 110 


Railroad crossing collision 
Adequacy of warning (Ohio) 166 
Due care in crossing tracks 
Negligence for jury (Mich.) 
Election of remedies 
Workmen's compensation claim (Colo.) 
Failure to give warning (Ala.) 
(Mo.) 
Fall in uncovered water box 
Railroad's lability (Ark.) 
Tractor stalled on tracks 
Failure to maintain lookout (N. C.) 28 
Use of standard railroad equipment 
Obstruction of engineer’s view (Texas). 32 


Railroads 
Last clear chance doctrine 
Evidence as to helplessness of injured 
party (N. C.) 
Truck in icy ruts 
Delayed use of air brakes (Ky.) 


Rating Plan 
Analysis of comprehensive insurance rat- 
ing plan 
Rear-end collision 
Bus stopping on icy road (Ky.) 166 
Nonregistration of vehicle as negligence 
Reciprocal driving rights (Mass.) 


Record-warranty clause 
Breach waived (Texas) 
Registration of automobiles 
Incorrect address of owner 
Evidence of negligence (Mass.) 
Nonresidents 
Reciprocal driving rights (Mass.) 
Regulation W 
Agent's loans 
Reinstatement of policies 
Forfeiture for non-payment 
Tender of premiums due (Texas) 
Fraudulent application 
Health of insured (Mo.) 


25, 28, 46 
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Reinsurance Page 
Insolvency of insurer 


Refusal to reinsure (Cal.) 173 
Lien on reserve 
Extended term insurance (IIl.) 176 


Release of liability 
Bona fide dispute as to liability (Mo.) 178 


Fraudulent procurement (Ala.) . 177 
Judgments regular on face 
Collateral attack (Ky.) 27 


Res ipsa loquitur 
Airplane crash 
Dual control plane (Tenn.) 105 
Explosion of gas stove 
Installing company’s liability (Mass.) 43 
Host’s lability 
Application of doctrine where auto 


crashed into building (Ky.)... 92 
Plate glass door breaking 
Proprietor’s lability (Colo.) 109 


Right of way 
Intersection collision 
Comparative negligence (Wis.) 89 
Excessive speed (Ohio) 29 
Road rollers 
Collision with automobile 
Contributory negligence (N. M.) 28 
Robbery 
Cash register in store 
Policy coverage (La.) ; 98 
Salesmen 
Automobile salesman as ‘‘customer”’ 
Garage policy coverage (Ga.) 91 
Salesmen’s commissions 
Permission to pay extended 76 
Sawdust pile 
Collapse injuring business visitor (Vt.) 179 
School district’s liability 
Spectator at basketball game injured 


Collapse of steps (Mont) 182 
Student injured on power saw 
Notice of claim (Cal.) 44 


Service of process—see ‘‘Service of process”’ 
under Automobiles 


Settlement 
Guest with ratlroad 
Host’s lability (Ind.) 92 
Subrogation rights of insurer (Neb.) 154 
Wife with truck owner 
Husband's rights to damages (Ark.) 97 
Share-the-ride-plans 
Legal problems analyzed 7 


Sidewalk injuries 
Elevator striking pedestrian 


Building owner's liability (Texas) 110 
Fall on icy walk 

Contributory negligence (Pa.) 108 
Hole tn sidewalk 

Negligence of municipality (Ga.) 43 

“Trivial defect’’ rule (Okla.) 43 
Oil deposit from filling station 

Negligence of owner (Mass.) 43 
“Trivial defect”’ rule 

Municipality’s lability (Okla.) 43 


“Simple tool and appliance”’ rule 
Fall from stepladder 
Duty of employer to employee (Utah) 44 
Social insurance 
Recent developments affecting insurance 
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“Sole and unconditional owner” clause 
Concealment of mortgage 
Validity of policy (N. C.)............... 28 
“Sole ownership” clause 
Property held in e” tireties 
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Liability on fire policy (Del.)... 34 
State’s lability 
Michigan's waiver of immunity sae 


National Guard member injured (Okla.).. 181 
Negligent highway maintenance 
Statutory claim (Minn.) : y 95 
Statutory load limit 
Truck axle breaking on hil! (Conn.) 95 
Stepladders 
“Simple tool and appliance’’ rule 
Liability for falls (Utah) ; 44 
Stokers 
Defective installation 
Inspection of records -. wae party 


GD écvisventecss 

Stolen automobiles 

Conversion by insurer (Texas).. .. 164 

Parking lot owner’s liability (Tenn.) ‘7 

Service of process (Ky.) 167 
Stop sign 

Failure to heed sign 

Intersection collision (Mich.) 93 


Store robbery policy 
Coverage of loss from robbery of cash 


register (La.) .... 98 
Streetcars 
Collision with auto 
Comparative negligence (Ga.)... 89 
Pedestrian injured 
Proper lookout in street (Pa.) os 
Subcontractors 
Surety’s liability to contractor (Ore.) 87 


Subrogation rights 
Fire insurance policy 


Inconsistent defenses (Kan.) . 168 
Insurer against carrier 22 
Settlements as ae insurer's rights 

(Neb.) : 154 

Suicide 
Burden of proof (Ky.) 178 
Presumption against (Ark.) 177 


Refusal by insurer to pay 
Assessment of fees and penalties (Mo.). 104 
Sureties 
Subcontractor’s surety 
Liability to contractor’s insurers (Ore.) 
’ : : 87 
Taxation 
Insurance 80 
Insurance as a means of enlarging estates. 147 
Salesmen’s commissions 
Permission to pay extended 76 
Telegraph company’s liability 
Failure to deliver telegram 
Damages for pain and anguish (Fla.).. 45 
Tenants 
Liability for slippery floors 


Knowledge of condition (N. J.) 44 
Tennessee 

Airplane crash 

Owner’s negligence . 105 
Bus operator’s liability 

Child hit alighting from bus ; .. 161 
Disability benefits 

Misstatement of age cx Sa 
Electric wires in tree burning child 180 
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Tennessee—continued 
Employer's liability 
Drunken employee running down pedes- 
trians i 
Encumbrance clause—Knowledge of mort- 
gage : 163 
Explosion of gas heater 
Presumption of accidental death 35 
“Facility of payment” clause 
Policy void as wager . 
Fraudulent application 
Concealment of high blood pressure and 
kidney diseas« 173 
Head-on collision 
Bus passengers injured ... ? oe 
Insurable interest 
Foster father Tee ? 3 . 9 
Municipality's lability 
Fall in excavation on WPA project 2 
Notice of accident . 164 
Parking lot—Automobile stolen 
“Private’’ vehicle as including city fire 
truck 155, 
Unexecuted change of beneficiary 
Territorial endorsement 
Waiver (Neb.) 158, 
Texas 
Breach of record-warranty clause 
Waiver by insurer ; 
Conversion by insurer of auto 
Jump from burning hotel 
Inflammable construction 
Insurable interest 
Friend designated as beneficiary 
Putative wife 
resumption of death 
Proof that insured is living 
Railroad crossing collision 
Obstruction of engineer's view 
Reflectors or lights 
Wagon on highway not lighted 
Reinstatement of forfeited policy 
Tender of premiums due 
Sidewalk elevator injury 
Pedestrian’s recovery against building 
owner ; 110 
Theatre owners’ liabilities 
Collapse of seat 
Contributory negligence (Mass.) 46 
Defective brace on back of chair (Mass.) 
Fall in aisle 
Difference in floor levels (Iowa) . 46 


Fall on balcony steps (Mich.) 


Toboggan slide injury 
Examination of jurors for prejudice 
Knowledge that insurance is carried by 
proprietor (Ill.) 25, 46 
Towing 
Negligent operations excluded from policy 
(Okla.) ; 89 
Transfer of interest clause 
Insurer's liability (Cal.) 96 
Trap door injury 
Prior notice of door 
Filling station owner's liability (Mich.). 111 
“Trivial defect”’ rule 
Hole in sidewalk 
Municipality's lability (Okla.) 43 
Truck drivers 


Authority to invite rider 
Employer's lability (N. C.) svisees ae 
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Trucks 
Axle breaking on hill 
Statutory load limit (Conn.).. 
Backing into parking area 
Employer's liability to minor (Ky.) 
Towing operations 
(Okla.) 
Truck caught tn icy ruts 
Rallroad’s liability (Ky.)... 
Tuberculosis 
Concealment in application 
Illiteracy no excuse (Pa.).. 
Undue influence 
Change of beneficiary 
Incompetence of insured (Mich.) 
Utah 
Fall from stepladder 
“Simple tool and appliance’’ rule 
Vaccine 
Negligent preparation 
Doctor's liability (Ohio) 
Valuation of property 
Recovery of fire losses (IIl.) 
Vault insurance 
Need for protecting banks 
Vermont 
Sawdust plle collapse 
Business invitee injured 
Virginia 
Cancellation of policy 
Mutual consent 
Clerical error in policy 
Waiver 
Breach of record-warranty clause (Texas) 


Defects in notice 
Hospital benefits (Mo.) ooia 
Territorial endorsement (Neb.) .. A 
Wanton negligence 
Child caught on train trestle 
Motorman’s failure to stop (Pa.) 
War risk insurance 
Fraudulent application 
Denial of prior compensation claim 
(Cal.) 
Third year premiums 
Washington 
Sprinkler system insurance 
Meaning of ‘‘accident”’ 
Wife’s settlement 
Husband's right to damages for injury to 
auto (Ark.) as ; ; 
Wills 
Change of beneficiary 
Requirements of policy (Mich.) 
Windstorm 
Auto injured by tree 
Damage covered by 
(Ga.) ¥ 


Wisconsin 
Intersection collision 
Comparative negligence 
Wrong side of road 
Comparative negligence . 
Workmen’s compensation 
Railroad crossing collision 
Election of remedies (Colo.) 
Rejection of proposed program of the 
National Council on Compensation In- 
surance by New York 


Wrong side of road 
Comparative negligence (Wis.) 
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